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Attorneys for Receiver
THOMAS A. SEAMAN

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
SOUTHERN DIVISION

SECURITIES AND EXCHANGE
COMMISSION,

Plaintiff,

V.

EMILIO FRANCISCO; PDC CAPITAL
GROUP, LLC; CAFFE PRIMO
INTERNATIONAL, INC.; SAL
ASSISTED LIVING, LP; SL
CARMICHAEL, LP; SAL CITRUS
HEIGHTS, LP; SAL KERN CANYON,
LP; SAL PHOENIX, LP; SAL
WESTGATE, LP; SUMMERPLACE AT
SARASOTA, LP; SUMMERPLACE AT
CLEARWATER, LP; SUMMERPLACE
AT CORRELL PALMS, LP; TRC
TUCSON, LP; CLEAR CURRENTS
WEST, LP; CAFFE PRIMO
MANAGEMENT, LP; CAFFE PRIMO
MANAGEMENT 102, LP; et al.,

Defendants.
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DECLARATION OF THOMAS A.
SEAMAN IN SUPPORT OF
MOTION FOR APPROVAL OF
SETTLEMENT AGREEMENT
WITH SUMMERSET ASSISTED
LIVING, LLC

Date:  July 9, 2018

Time: 1:30 p.m.

Ctrm: 9B, 9th Floor

Judge: Hon. Cormac J. Carney
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I, Thomas A. Seaman, declare:

1. I am the Court-appointed receiver for the Defendant Entities and their
subsidiaries and affiliates! (collectively, "Receivership Entities"). I make this
declaration in support of my Motion for Approval of Settlement Agreement with
Summerset Assisted Living, LLC. I have personal knowledge of the facts set forth in
this declaration and, if called as a witness, could and would testify competently to
such facts under oath.

2. PDC holds a minority interest in SAL-PDC, which owns an assisted
living and memory care facility located in Rancho Cordova, California. The
percentage of PDC's ownership interest is disputed — it was originally 25% (24%
held by PDC and 1% held by PDC Partners Management), but SAL alleges that PDC
defaulted under the Operating Agreement, and therefore SAL clawed back 12.5%,
leaving the Receivership Entities with only a 12.5% ownership interest.

3. SAL-PDC has provided me with financial statements and operating

reports for the business, which indicate the facility generally operates at or near

As used herein, "Receivership Entities" refers to the following specifically named entities:
PDC Capital Group, LLC; Caffe Primo International, Inc.; SAL Assisted Living, LP;

SAL Carmichael, LP; SAL Citrus Heights, LP; SAL Kern Canyon, LP; SAL Phoenix, LP;
SAL Westgate, LP; Summerplace at Sarasota, LP; Summerplace at Clearwater, LP;
Summerplace at Correll Palms, LP; TRC Tucson, LP; Clear Currents West, LP; Caffe Primo
Management, LP; Caffe Primo Management 102, LP through Caffe Primo

Management 108, LP (collectively, "Named Entities"); and their subsidiaries and affiliates
Summerplace Management, LLC; PDC Partners Management, Inc.; FDC Partners
Management, Inc.; KPF Capital, LLC; FDC Capital Partners, LLC; MSL US Fund I, LLC;
MPoint Land & Development, Inc.; Woodcrest Construction Management, Inc.; Professional
Loading Service, LLLP; WDC Capital Group, LLC; WDC Capital Partners, LLC;

KPF Investment Management, Inc.; Meridian Summerplace at Snug Harbor, LLC; Meridian
Summerplace at Snug Harbor, LP; Summerplace at Correll Palms, LLC; Summerplace at
Correll Palms, LP; Summerplace at Winter Haven, LLC; Summerplace at Winter Haven, LP;
Summerplace at Sun City, LLC; Summerplace at Sun City, LP; Meridian at Sun City, LLC;
Summerplace at Orlando-Summerfield, LLC; Summerplace at Orlando-Summerfield, LP;
Summerplace at Kissimmee, LLC; Summerplace at Kissimmee, LP; Summerplace at
Merced, LLC; Summerplace at Merced, LP; SAL-PDC, LLC; SLALMC, LLC; SAL Lincoln
Village, IL; Lincoln Village IL, LLC; Lincoln Village IL, LP; Lincoln Village SNF, LLC;
Lincoln Village SNF, LP; FCM Development Group, LLC; ADC Capital Group, LLC;
NCDC Capital Partners, LLC; Summerplace at Bonney Lake MC, LLC; Summerplace at
Bonney Lake MC, LP; Summerplace Management, LLC; Summerplace Development, LLC;
Defiance Charters, LLC; and Red Sunshine Holdings, Ltd. (collectively, "Affiliates").

870897.01/SD
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break-even. Moreover, the company has approximately $34 million in secured bank
debt and loans owed to investors that are senior in priority to the Receivership
Entities' equity interest. Therefore the business has very limited value. In addition,
the Receivership Entities only hold a minority interest and therefore have no ability
to control the actions of the company.

4, | entered into negotiations with SAL regarding a purchase of the
Receivership Entities' minority interest, resulting in the proposed Settlement
Agreement, which is attached hereto as Exhibit A. Under the Settlement Agreement,
SAL will pay $150,000 to the receivership estate within 10 business days of Court
approval in exchange for the Receivership Entities' interest in SAL-PDC.

5. The proposed Settlement Agreement will generate the maximum net
recovery from the Receivership Entities' minority interest in SAL-PDC. The
minority interest has very limited value considering the financial condition of
SAL-PDC, the fact that the business is controlled by the majority owner, SAL, and
the existing disputes with SAL concerning the Receivership Entities' percentage
ownership as well as SAL's claimed exclusive right to buy out the Receivership
Entities' interest. Under these circumstances, | do not believe any outside third party
would pay $150,000 for the minority interest. Moreover, a commission would have
to be paid to a broker if the minority interest were to be broadly marketed to third
parties, making it even less likely that the net recovery from such a sale would
exceed $150,000. Accordingly, I believe the proposed Settlement Agreement is in
the best interests of the receivership estate and ask that it be approved.

| declare under penalty of perjury under the laws of the United States of
America that the foregoing is true and correct.

Executed this 22" day of May 2018, at Irvine, California.

S S

THOMAS A. SEAMAN

870897.01/SD -2-
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SETTLEMENT AGREEMENT

This Settlement Agreement (“Agreement”) is made by and between Thomas Seaman,
solely in his capacity as receiver under the orders of the United States District Court for the
Central District of California, Southern District in case number 8:16-CV-02257-CJC-DFM over
PDC Capital Partners, LLC, a Delaware limited liability company (“PDC Capital”), and PDC
Partners Management, Inc., a Delaware corporation (“PDC Management”) (collectively
“PDC”) and Summerset Assisted Living, LLC, a California limited liability company (“SAL”),
each of whom is sometimes referred to as “Party” and collectively as “Parties.” The purpose of
this Agreement is to resolve the dispute that has arisen between the Parties. This Agreement is
made as follows:

RECITALS

A. WHEREAS, SAL-PDC, LLC, a California limited liability company (“SAL-PDC”) was
formed by SAL, PDC Capital, and PDC Management;

B. WHEREAS, Upon formation of SAL-PDC, SAL had a Seventy-Five Percent (75.00%)
co-manager interest in SAL-PDC, PDC Capital had a Twenty-Four Percent (24.00%)
membership interest in SAL-PDC, and PDC Management had a One Percent (1.00%) co-
manager interest;

C. WHEREAS, SAL alleges that as of October 2, 2014, PDC was in default of the
Operating Agreement by failing to make required capital contributions in the amount of Six
Million Dollars ($6,000,000.00) and therefore SAL clawed back a Twelve and One-Half Percent
(12.50%) membership interest of PDC Capital pursuant to a letter of that same date thereby
setting the Parties’ membership interests in SAL-PDC as set forth below:

Summerset Assisted Living, LLC 87.50%
PDC Partners Management, Inc. 11.50%
PDC Capital Partners, LLC 1.00%
Total 100.00%

D. WHEREAS, SAL alleges that throughout the duration of the existence of SAL-PDC,
PDC has undertaken many courses of action that have limited the ability of SAL-PDC to operate
in a commercially reasonable manner;

E. WHEREAS, on December 27, 2016, the United States Securities and Exchange
Commission (“SEC”) filed a Complaint (the “Complaint”) against PDC, its principals, and its
affiliates, (“SEC Defendants”) in United States District Court, Central District of California,
Southern Division (“Court”), as Case No. 8:16-cv-02257-CJC-DFM (“SEC Case”);

F. WHEREAS, the Complaint and other papers filed by the SEC on December 27, 2016,
alleged various securities laws violations by the SEC Defendants.

G. WHEREAS, on December 27, 2016, the SEC moved for the immediate appointment of
a receiver over, among others, PDC, with full powers of an equity receiver, including, but not
limited to, full power over all funds, assets, collateral, premises (whether owned, leased,

-1- Exhibit A, Page 4
Settlement Agreement
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occupied, or otherwise controlled), choses in action, books, records, papers and other property
belonging to, being managed by or in the possession of or control of PDC;

H. WHEREAS, The Court entered the requested relief on a temporary basis by order
entered on January 5, 2017 and on a permanent basis by order entered on January 23, 2017,
thereby appointing Thomas Seaman (the “Receiver”) to act as the Receiver over, among other
entities, PDC;

L. WHEREAS, a dispute has arisen between SAL and PDC concerning ongoing operations
of SAL-PDC;
J. WHEREAS, the Parties desire to enter into this Agreement to settle the dispute

conditional upon Court approval and the full performance of the Parties as set forth herein;

NOW THEREFORE, in consideration of the promises and covenants herein explained,
the Parties agree as follows:

AGREEMENT

1. Incorporation Of Recitals. The Parties repeat and incorporate the foregoing recitals as if
fully set forth herein.

2. Obligations

2.1.  Assignment of Membership Interest. PDC agrees to transfer its entire
membership interest and equity, including any and all real property assets in SAL-PDC to SAL.
PDC covenants and represents that it has not transferred its interest in SAL-PDC to any other
entity or affiliate.

2.2.  Payment for Membership Interest. SAL agrees to pay One Hundred Fifty
Thousand Dollars ($150,000.00) to PDC, care of the Receiver, within ten (10) business days
after Court approval of this Agreement.

2.3.  Mutual General Release. Except with respect to the obligations created by,
acknowledged, or arising out of this Agreement, the Parties do hereby for themselves and their
respective legal successors and assigns, release and discharge the other and their respective legal
successors, of and from any and all claims asserted or assertable, whether now known or
unknown, based upon or arising out of the Parties’ ownership of SAL-PDC, the operation of
SAL-PDC, or the SEC Case, existing at any time prior to and including the date hereof
(“Released Claims”).

2.3.1. Civil Code §1542. The Parties acknowledge that they are familiar with
and voluntarily waive any right or benefit arising from Section 1542 of the Civil Code of the
State of California which provides as follows:

“A general release does not extend to claims which the creditor does not know or
suspect to exist in his or her favor at the time of executing the release, which if
known by him or her must have materially affected his or her settlement with the

- Exhibit A, Page 5
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debtor.”

3. Court Approval. The Parties agree that all terms contained in this Agreement are conditioned
upon approval by the Court.

4. Differences of Facts. Each of the Parties fully understand that if any fact with respect to any
matter covered by this Agreement is found hereafter to be other than, or different from the facts
now believed by it to be true, each expressly accepts and assumes the risk of the possible
differences of facts and agrees that this Agreement shall be and remain effect notwithstanding
the differences of fact.

5. Covenant Not to Sue. The Parties hereby covenant and agree never to commence and/or
prosecute against any other person or entity, whether or not a party to this Agreement, any legal
action and/or other proceeding based in whole or in part upon the claims, events, causes of
action, obligations, damages, and/or liabilities released in this Agreement, nor any legal action or
other proceeding based in whole or in part upon any claim, demand, cause of action , obligation
or damage not performed or improperly performed by the Parties hereto, relating to the Released
Claims. This Agreement may be pled as a full and complete defense to any such action or
proceeding as a basis for abatement of, or injunction against, such action.

6. Attorney’s Fees. Each Party shall bear their own costs and attorney’s fees incurred in the
dispute except that, in the event that any action is necessary to enforce the terms of this
Agreement, the prevailing party shall be entitled to recover reasonable attorney’s fees and costs
therein.

7. Miscellaneous

7.1.  Counterparts. This Agreement may be executed in counterparts which, when
taken together, shall constitute one and the same agreement. Any signature page of this
Agreement may be detached from any counterpart of this Agreement and reattached to any other
counterpart of this Agreement identical in form but having attached to it one or more additional
signature pages. Any signature delivered by a Party by facsimile or email attachment
transmission shall be deemed an original signature hereto.

7.2.  Sufficiency of Consideration. Each of the Parties hereto acknowledges the
sufficiency of consideration provided for the covenants contained in this Agreement.

7.3.  Confirmation of Authority. Each of the Parties represents and warrants that
he/she/it has full authority, power, and capacity to enter into and fully perform this Agreement.

7.4.  Representation by Counsel. By entering this Agreement each Party represents
that they each had the opportunity to be represented by counsel of their choice, and to consult
with their own counsel regarding the terms of this Agreement.

7.5.  Further Assurances. The Parties shall act cooperatively and in good faith in the
implementation of this Agreement and the obligations and matters referenced herein in order to
effectuate the purposes and intent of this Agreement, and to ensure that each of the Parties
receives the benefit of the bargain contemplated by this Agreement. To that end, the Parties shall

_3- Exhibit A, Page 6
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each execute and deliver such additional instruments, and otherwise undertake such additional
actions, as may be reasonably required or requested by a Party hereto in order to accomplish the
foregoing, so long as such cooperation, actions and/or deliveries do not result in material expense
to the cooperating Party, or materially increase the liabilities or obligations of the cooperating
Party, beyond that which is expressly contemplated in this Agreement.

7.6.  Arm’s Length Negotiation. This Agreement has been negotiated at arm’s length
and between persons sophisticated and knowledgeable in the matters dealt with in this
Agreement. In addition, each Party has been represented by counsel of their own choice and
this Agreement has been jointly prepared. Accordingly, any rule of law (including California
Civil Code §1654) or legal decision that requires interpretation of any ambiguities in this
Agreement against the Party that drafted it is not applicable and is waived.

7.7.  Interpretation. The provisions of this Agreement shall be interpreted in a
reasonable manner to affect the purpose of the Parties and the Agreement as a whole. As used in
this Agreement, the singular shall include the plural and the masculine shall include the feminine
and neuter and vice versa, if the context so requires.

7.8.  Provisions Severable. If any provision of this Agreement or its application to any
person or circumstance is held invalid or unenforceable to any extent, the remainder of this
Agreement and its other applications shall not be effected shall be enforceable to the full extent
permitted by law.

7.9.  Headings. Any heading preceding any section hereof is inserted solely for
convenience of reference, shall not constitute a part of the Agreement or otherwise affect its
meaning.

7.10. Merger. This Agreement constitutes the entire agreement between the Parties
with respect to the subject matter hereof and supersedes all prior negotiations and agreements,
whether written or oral.

7.11. Exhibits. All attached exhibits are incorporated in this Agreement by reference.
7.12.  No Oral Modification. This Agreement can only be modified in a formal writing

executed by all the Parties hereto which expressly references this Agreement and clearly and
unambiguously expresses an express intent to modify this Agreement.

7.13. Time of the Essence. Time is of the essence with respect to the terms of this
Agreement.

7.14. Tax Consequences. The Parties acknowledge that it is their respective
responsibility and not that of the other party to determine any tax consequences or tax liability
arising from the settlement of this dispute. Each member makes no representation to any other
party regarding the tax treatment of the payment identified above.

7.15. No Admission of Liability. Nothing contained herein shall be construed as an
admission by any Party of liability of any kind, all such liability being expressly denied.

4- Exhibit A, Page 7
Settlement Agreement
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7.16. Retention of Jurisdiction. The Parties agree that this Agreement is a binding
settlement agreement, and that a request shall be made to the Court to retain jurisdiction to
ensure the Agreement’s enforcement to the fullest extent allowed by law.

7.17. Governing Law. This Agreement and all acts and transactions pursuant hereto
and the rights and obligations of the parties hereto shall be governed, construed, and interpreted
in accordance with the laws of the State of California, without giving effect to principles of
conflicts of law and any conflict arising hereunder shall be subject to the exclusive jurisdiction of
the Court.

7.18. Beneficiaries. This Agreement is for the benefit of the Parties hereto only and is
not intended to benefit any other person or entity, and no person or entity not a party to this
Agreement shall have any third-party beneficiary rights or other rights whatsoever hereunder.
However, this Agreement shall be binding upon and inure to the benefit of the Parties hereto and
their respective successors, assigns, estate, heirs, and personal representatives.

7.19. Receiver Capacity. This Agreement is being entered by Thomas Seaman, solely
in his capacity as Court-appointed Receiver for PDC. Thomas Seaman, individually, is not a
party to the Agreement and under no circumstances shall he have any personal obligations,
duties or liability hereunder, outside of his duties to the Court as Receiver.

8. Notice. Any notice required to be provided in this Agreement shall be given in writing
and shall be sent (a) for personal delivery by a delivery service that provides a record of the date
of delivery, the individual to whom delivery was made, and the address where delivery was
made; (b) by first-class certified United States mail, postage prepaid, return receipt requested; (c)
by a nationally recognized overnight courier service, marked for next day business delivery; or
(d) by email. All notices shall be deemed effective on the earliest of (i) actual receipt; (ii)
rejection of delivery; (iii) if sent by certified mail, the third day on which regular United States
mail delivery service is provided after the day of mailing or, if sent by overnight delivery service,
on the next day on which such service makes next-business-day deliveries after the day of
sending. Any notice shall be addressed to the Party to be notified at such Party’s address as set
forth below or as subsequently modified by written notice. It is the responsibility of each Party
to update their own contact information. The contact information contained in this Agreement is
deemed sufficient unless expressly changed.

If to PDC Capital Partners: Copy to:
PDC Capital Partners, LLC David R. Zaro
c¢/o Thomas Seaman, Receiver Allen Matkins
3 Park Plaza, Suite 550 865 South Figueroa Street, Suite 2800
Irvine, CA 92614 Los Angeles, CA 90017-2543
tom@Thomasseaman.com dzaro@allenmatkins.com
11
11
11
_5- Exhibit A, Page 8
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If to PDC Partners Management:
PDC Partners Management, Inc.
c/o Thomas Seaman, Receiver

3 Park Plaza, Suite 550

Irvine, CA 92614
tom@Thomasseaman.com

If to Summerset Assisted Living:
Rick Beasely

Summerset Assisted Living, LLC
2150 Douglas Blvd., Suite 110
Roseville, CA 95661
rick@sumersetllc.com

#:9682

Copy to:

David R. Zaro

Allen Matkins

865 South Figueroa Street, Suite 2800
Los Angeles, CA 90017-2543
dzaro@allenmatkins.com

Copy to:

D. Keith B. Dunnagan

BPE Law Group, P.C.

2339 Gold Meadow Way, Suite 101
Gold River, CA 95670
kbdunnagan@bpelaw.com

Page ID

IN WITNESS THEREOF, the Parties have executed this Settlement Agreement as set

forth below:

APPROVED AS TO FORM:

Date:

Date:

By:

Name: Edward G. Fates

Attorney for: Thomas Seaman
Receiver

By:

Name: D. Keith B. Dunnagan

Attorney for: Summerset Assisted
Living, LLC

AGREED TO IN SUBSTANCE AND FORM:

Date:

11

PDC Capital Partners, LLC,
A Delaware limited liability company,
Under Receivership of Thomas Seaman:

Name: Thomas Seaman

Receiver

-6-
Settlement Agreement
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Date:

Date:

#:9683

PDC Partners Management, Inc.
A Delaware corporation
Under Receivership of Thomas Seaman:

Page ID

By:
Name: Thomas Seaman
Its: Receiver

Summerset Assisted Living, LLC
A California limited liability company

By:
Name: Rick Beasley
Its: Manager

_7-
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