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1
2

I.

INTRODUCTION

By order of this Court entered on January 5, 2017, Thomas A. Seaman

3 ("Temporary Receiver") was appointed temporary receiver for Defendants
4 PDC Capital Group, LLC ("PDC"); Caffe Primo International, Inc. ("Caffe Primo");
5 SAL Senior Living, LP ("SAL Senior Living"); SAL Carmichael, LP ("SAL
6 Carmichael"); SAL Citrus Heights, LP ("SAL Citrus Heights"); SAL Kern
7 Canyon, LP ("SAL Kern Canyon"); SAL Phoenix, LP ("SAL Phoenix"); SAL
8 Westgate, LP ("SAL Westgate"); Summerplace at Sarasota, LP ("Sarasota");
9 Summerplace at Clearwater, LP ("Clearwater"); Summerplace at Correll Palms, LP
10 ("Correll Palms"); TRC Tucson, LP ("TRC Tucson"); Clear Currents West, LP
11 ("Clear Currents"); Caffe Primo Management, LP ("CPM"); Caffe Primo
12 Management 102, LP ("CPM 102"); Caffe Primo Management 103, LP
13 ("CPM 103"); Caffe Primo Management 104, LP ("CPM 104"); Caffe Primo
14 Management 105, LP ("CPM 105"); Caffe Primo Management 106, LP
15 ("CPM 106"); Caffe Primo Management 107, LP ("CPM 107"); Caffe Primo
16 Management 108, LP ("CPM 108"); and their subsidiaries and affiliates, including
17 but not limited to, Summerplace Management, LLC ("Summerplace Management");
18 PDC Partners Management, Inc. ("PDC PM"); and FDC Partners Management, Inc.
19 ("FDC PM"), (collectively, "Receivership Entities"), with full powers of an equity
20 receiver, including, but not limited to, full power over all assets and property
21 belonging to, being managed by or in the possession or control of the Receivership
22 Entities, and was immediately authorized, empowered and directed to take certain
23 actions as set forth in the Temporary Restraining Order ("TRO"). Dkt. No. 17. This
24 report contains a summary of work performed by the Temporary Receiver thus far,
25 as well as his preliminary observations and recommendations.
26

Pursuant to the TRO, the Temporary Receiver has been charged with, among

27 other things, (1) assuming control over the Receivership Entities and their assets
28 ("Receivership Assets"), (2) performing an accounting of the assets and financial
LAW OFFICES
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1 condition of the Receivership Entities, (3) investigating, locating, and recovering
2 Receivership Assets, (4) pursuing claims and causes of action of the Receivership
3 Entities, and (5) preparing reports for the Court.
4

This is a preliminary report based upon the information available to date. If

5 the Temporary Receiver is appointed as Permanent Receiver, he will continue his
6 investigation which may result in the modification of the contents of this
7 preliminary report. As discussed below, if appointed as Permanent Receiver,
8 Mr. Seaman proposes to file interim reports on a quarterly basis and also plans to
9 file a special report and recommendation relating to one of the assisted living
10 projects in the next two weeks.
11
12

II.

EXECUTIVE SUMMARY

This receivership involves a complex and wide ranging group of enterprises

13 and assets, which raised money from approximately 137 investors, each of whom
14 invested $500,000 as EB-5 Immigrant Investor applicants ("EB-5 Investors") and
15 paid an administrative fee of approximately $50,000 seeking permanent residency in
16 the United States. The EB-5 Investor funds were to be invested in various projects
17 including assisted living real estate developments or certain Caffe Primo restaurants,
18 with the intention that each investment would result in the creation of 10 jobs.
19 There is also one project outside the assisted living projects and the restaurants,
20 known as Clear Currents, which is purportedly a green products company.
21

None of the assisted living developments are operational. Construction for

22 one project – the TRC Tucson project (a skilled nursing facility) – has reportedly
23 been completed and the project obtained a Certificate of Occupancy in
24 December 2016. The project is co-owned with an entity named Sante Partners that
25 has operational responsibility for the project, and whose efforts to open the facility
26 the Temporary Receiver has been supporting. While the hope is that the facility will
27 be able to accept patients in the coming months, the facility is not expected to
28
LAW OFFICES
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1 generate returns for a year, yet appears to have adequate capital and financing in
2 place to support operations for a year or possibly more.
3

In addition, the Lincoln project appears to be a viable project. Site

4 preparation is underway and, if bond financing proceeds, then it appears possible
5 that the project may be successfully completed.
6

Other assisted living projects may also be viable, but currently lack funding

7 and/or are behind schedule. Some of the projects that have already obtained
8 construction financing are facing default. Overall, most of the other assisted living
9 projects face serious obstacles to completion or commencing operations. Some of
10 the EB-5 Investors' money has not been made available to the projects and there are
11 no funds in the escrow accounts that received EB-5 Investor funds. More
12 information on each project is provided below.
13

With respect to the Caffe Primo restaurants, none of the eight projects are

14 solvent. Two have been forced to closed, two are about to fail, and four have not
15 been completed and never opened. An immediate sale or significant capital infusion
16 would be required to save the eight restaurants. Most of the restaurants were
17 capitalized with $1,500,000 of EB-5 Investor funds, which should have been
18 sufficient to build out and bring the restaurants to stability. Every lease is in default
19 in addition to significant current liabilities, including unpaid payroll, unpaid payroll
20 taxes on prior pay checks, unpaid sales taxes, and unpaid food vendors, utilities, and
21 suppliers. The total amount turned over from Caffe Primo frozen accounts thus far
22 is $31,000. The status of the restaurants is discussed in further detail below.
23

Finally, the Clear Currents project is the subject of litigation and is not

24 producing returns for investors.
25
26
27
28
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1 III.

SUMMARY OF TEMPORARY RECEIVER'S ACTIVITIES

2

A.

1.

3
4

Securing and Taking Control of Assets
Company Offices

On January 5, 2017, the Temporary Receiver took control and possession of

5 the premises located at 250 Fischer Avenue, Costa Mesa, California ("Company
6 Offices"), a stand-alone one-story building containing a suite of offices. Several
7 people were present in the Company Offices at the time of the takeover, but none
8 claimed to be employees of the Receivership Entities, with the exception of one
9 paralegal. The Receivership Entities share the Company Offices with several other
10 entities, including the law firm of Marilyn Thomassen & Associates ("Thomassen
11 Law Firm") and a company called Uniglobe Aerospace, which appears to be run by
12 Defendant Emilio Francisco and his brother, Joseph Francisco.
13

With the exception of the one paralegal, all personnel present at the Company

14 Offices, including the in-house accountant for the EB-5 fund raising entities and the
15 related projects, stated they were not employees of the Receivership Entities, but
16 rather of the Thomassen Law Firm. Some of these employees perform debt relief
17 services, which do not appear to be related the Receivership Entities' enterprises.
18 There were also employees of Uniglobe Aerospace that work in a separate area of
19 the building.
20

The in-house accountant and EB-5 staff, located within the Thomassen Law

21 Firm offices, stated that they were managed by and took direction from PDC and
22 KPF Capital, LLC through Emilio Francisco, Robert Ferrante and Eric Bronk,
23 believed to be counsel to PDC and KPF, but were employees of the Thomassen Law
24 Firm. The accountant stated that all EB-5 Investor funds were initially received into
25 Marilyn Thomassen's trust accounts, then transferred to her personal or firm
26
27
28
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1 account.1 The accountant further stated that the funds were then paid to the projects'
2 limited partnership accounts and then to the LLC accounts established for each of
3 the projects. The tracking of EB-5 Investor funds received by the Thomassen Law
4 Firm and then paid to the various LPs and LLCs established for the projects was
5 performed by the in-house accountant and the banking records are located at the
6 Company Offices.
There is an unrelated landscaping company that shares the Company Offices

7

8 with the Receivership Entities. As noted above, Mr. Francisco and his brother
9 operate another entity in the building, Uniglobe Aerospace, an aerospace parts
10 distributor, whose finances do not appear to be related the PDC Capital enterprise.
11 Mr. Francisco's other brother also maintains an office at the building.
The Company Offices appeared to have been largely cleaned out in that most

12

13 of the file cabinets in the Receivership Entities' space were empty and copies of
14 remaining documents had been placed into a series of binders containing documents
15 relating to corporate formation, due diligence and acquisition of the properties,
16 project documents, and documents provided to EB-5 Investors. A sign in the
17 women's bathroom instructed employees not to empty waste from the paper
18 shredder into the garbage in the bathroom, but to take the waste directly to the
19 dumpster.
Upon the takeover of the office premises, the Temporary Receiver's IT

20

21 consultants eliminated external access to the Receivership Entities' computer
22 systems and conducted an orderly shut-down of the computer systems. The IT
23 consultants then conducted a bit stream back-up of all digital information located at
24 the Company Offices. The bit stream back-up is a forensically sound and
25
26
27
28

1

The funds appear to have been moved between accounts controlled by
Ms. Thomassen. There were no funds in the escrow accounts at the time of the
Receiver's appointment.
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1 unalterable image of the digital information as it existed upon the appointment of a
2 temporary receiver.
2.

3

Interview with Mr. Francisco

Defendant Emilio Francisco was not present when the Temporary Receiver

4

5 took control of the Company Offices; however, on January 11, 2017, the Temporary
6 Receiver and counsel met with Mr. Francisco and his counsel to discuss a variety of
7 issues. The meeting lasted only about 1½ hours because Mr. Francisco was leaving
8 on a flight to Brazil. Mr. Francisco offered to meet again when he returned from
9 Brazil, but was not sure exactly when he was returning (he indicated it would be a
10 few weeks.)
The meeting focused primarily on the Temporary Receiver's efforts to gain

11

12 information as to the operations of the Receivership Entities, identifying assets, and
13 understanding certain transactions. Given the limited time and Mr. Francisco's lack
14 of knowledge, the Temporary Receiver was left with a lot of questions. The
15 information gathered from Mr. Francisco clarified a few issues and did assist in the
16 Temporary Receiver's better understanding of the enterprise. The project-specific
17 information has been integrated into appropriate sections of this Report.
Prior to concluding of the meeting, Mr. Francisco indicated he had two non-

18

19 project related matters he wished to convey to the Temporary Receiver. First, he
20 indicated his brother, Joseph Francisco, was not involved in the PDC enterprise, but
21 rather just signed documents as a favor to Mr. Francisco. The Temporary Receiver
22 asked if it was appropriate to call Joseph Francisco the surrogate of Emilio
23 Francisco, and Mr. Francisco agreed.2 Second, Mr. Francisco said his daughter and
24 he did not steal any money. Specifically, he indicated the credit card in his
25 daughter's name was used by Mr. Francisco, not his daughter. This was done
26
27
28

2

Joseph Francisco is the signer on several accounts and his expertise is cited in the
PPMs provided to EB-5 Investors.
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1 because at some point, Mr. Francisco needed a credit card and could not get one in
2 his own name.
3.

3
4

Related Entities

Based on the Temporary Receiver's review of records, in addition to the

5 identified Receivership Entities, since 2014, the enterprise, including but not limited
6 to the purchase and sale of the real properties using the EB-Investors' money, was
7 managed and controlled through a series of affiliated corporate entities, which
8 appear have been managed, controlled, and/or owned by Mr. Francisco and Robert
9 Ferrante or their relatives and employees. These entities include, but are not limited
10 to: FCM Capital Partners, LLC; FCM Development Group, LLC; KPF Capital,
11 LLC; Trident Family Trust, and Angel Family Trust.
12

The Temporary Receiver went to KPF's office to meet with Mr. Fox and

13 Mr. Bronk (Mr. Bronk previously represented the PDC entities.) The KPF offices
14 are located a few blocks from the Company Offices. The Temporary Receiver
15 observed that the employees or personnel at KPF's offices consisted of many of the
16 same people who were either previously on PDC's payroll, were paid as independent
17 contractors, listed on PDC telephone lists, or had PDC email accounts.
18

The Temporary Receiver requested to image KPF's computers and to

19 interview Mr. Ferrante. KPF refused to allow the computers to be imaged. After
20 the meeting, however, KPF delivered certain binders of documents to the Company
21 Offices. The Temporary Receiver's request to image the computer's at KPF remains
22 outstanding. Mr. Ferrante's counsel has asked the Temporary Receiver to provide a
23 list of topics for Mr. Ferrante's interview prior to agreeing to produce Mr. Ferrante
24 (his counsel indicated that this was because of Mr. Ferrante's concerns related to tax
25 problems with the IRS.)
26

B.

27

There are 137 EB-5 Investors that invested approximately $550,000 each,

Status of EB-5 Investor Applications

28 $500,000 of which was to be invested in the various projects and $50,000 of which
LAW OFFICES

Allen Matkins Leck Gamble
Mallory & Natsis LLP

850294.01/SD

-7-

Case 8:16-cv-02257-CJC-DFM Document 32 Filed 01/20/17 Page 11 of 62 Page ID #:2930

1 was to be an administrative fee. The Temporary Receiver has met with the counsel
2 and staff administering the EB-5 Investor applications. Based on records
3 maintained on computers in Ms. Thomassen's office, the status of the EB-5 Investor
4 applications with the USCIS can be summarized as follows:3
5

Approved I-529

4

6

Notice of Intent to Revoke

2

7

Applications withdrawn

3

8

Pending

54

9

Request for Evidence

20

10

Notice of Intent to Deny

2

11

Denied

37

12

Status unknown

154

The Temporary Receiver plans to closely examine each of the projects to

13

14 determine if it is feasible for it to continue and if they can be brought into
15 compliance with the Private Placement Memoranda for the applicable offering such
16 that the EB-5 Investors can continue to pursue their USCIS applications.
17

C.

18

Prior to the agreements discussed below, the PDC entities appear to have been

Transfers of Assets to Affiliated Entities

19 owned and/or controlled by Mr. Francisco and Robert Ferrante.
1.

20
21

January Agreement

Attached hereto as Exhibit A is the Agreement dated as of January 1, 2016

22 ("January Agreement") between The Angel Family Trust, Chanel Ferrante trustee,
23 KPF Capital, LLC, a Delaware limited liability company and affiliated entities
24
25

3

26
27
28

4

The Temporary Receiver has not yet verified the current status of each of the
applications with USCIS. As discussed below, however, the Temporary
Receiver has met with the in-house immigration counsel at the Thomassen Law
Firm and been in contact with outside retained EB-5 counsel.
These EB-5 Investors are represented by law firms other than Marilyn
Thomassen.

LAW OFFICES
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1 ("KPF"), Mr. Ferrante (collectively the "Ferrante Parties"), on the one hand, and
2 PDC, the Trident Family Trust, Joseph Francisco, Trustee, Emilio Francisco,
3 (collectively the "Francisco Parties"), on the other hand. Pursuant to the January
4 Agreement, PDC loaned KPF $180,000. The January Agreement also provided that
5 the Ferrante Parties transfer their 50% interest in PDC to the Francisco Parties. In
6 exchange, the Francisco Parties transferred their interests in certain PDC, FDC, and
7 ADC projects to KPF set forth in Exhibit A to the January Agreement.5
Mr. Francisco stated during the Temporary Receiver's interview that the

8

9 Francisco Parties retained 100% ownership of the projects commonly known as
10 Lincoln, Carmichael, Citrus Heights, Kern Canyon, Westgate, Tucson and Sarasota.
11 In addition, the Francisco Parties retained 100% interest in the eight Caffé Primo
12 entities. According to Mr. Francisco, the balance of the projects on Exhibit A,
13 including Clearwater Orlando and Phoenix, were transferred to the Ferrante Parties.
Mr. Francisco also stated there was no valuation conducted with regard to

14

15 these projects in connection with the January Agreement and that they had more or
16 less divided the assets along geographic lines; with most of the Florida projects
17 going to the Ferrante Parties, while the Francisco Parties retained the California
18 projects along with those in Tucson, Arizona and Sarasota, Florida.
The January Agreement does not reflect how the EB-5 investors interests in

19

20 each of the projects will be treated, nor the reason for the transfer of $180,000 from
21 PDC to KPF. It is further unclear how Mr. Ferrante or the Ferrante Parties became
22 the owners of KPF. Documents obtained and reviewed from PDC reflect that KPF
23 Capital, LLC was a "subsidiary of PDC Capital Group, LLC." However, the
24 Temporary Receiver has received documents from counsel for MSL that he is
25 reviewing which may address this issue. Mr. Francisco did state during his
26 interview that the FDC and ADC entities were affiliates of PDC and that they had
27
28

5

It should be noted that the Temporary Receiver has two signed versions of the
January Agreement with different charts attached.

LAW OFFICES
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1 simply used the "F" [FDC] and "A" [ADC] to delineate the geographic location of
2 the project as being in Arizona or Florida.
3

While the Temporary Receiver has only begun collecting and examining

4 records, his preliminary analysis of records recovered from PDC reflect significant
5 commingling among these various project related entities, including but not limited
6 to the projects transferred pursuant to the January Agreement (i.e., the Sarasota,
7 Tucson, and Phoenix Projects.) The commingling and inter-company transfers are
8 discussed further below. There is no indication the parties to the January Agreement
9 took into account the transfer of EB-5 Investor funds into and among the various
10 projects. There appears to have been no accounting or valuation of projects to
11 address the transfer of EB-5 Investor funds into and among the projects at the time
12 these interests were divided and purportedly transferred between the Francisco
13 Parties and the Ferrante Parties.
2.

14
15

May Agreement

Pursuant to an agreement dated May 20, 2016 (the "May Agreement"), a copy

16 of which is attached hereto as Exhibit B, PDC and PDC Capital Partners, LLC
17 (collectively "PDC") purportedly transferred to MSL US Fund I ("MSL"), PDC's
18 interests in the following projects: Lincoln, Carmichael, Kern Canyon, Westgate,
19 Citrus Heights, and Lincoln Village I (the "California Projects"). The Temporary
20 Receiver has raised a number of questions in connection with the May Agreement
21 and has received documents and information from counsel for MSL. The
22 Temporary Receiver is reviewing these documents and records and looks forward to
23 further communication and interaction with MSL as to each of the California
24 Projects.
25

Mr. Francisco stated that PDC was unable to obtain financing to develop the

26 California Projects. Accordingly, Mr. Francisco said that PDC's interests were
27 transferred out of PDC so they could obtain financing for the construction of the
28 proposed senior living facilities. The Temporary Receiver has raised concerns
LAW OFFICES
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1 regarding the consideration for the transaction as well as MSL's ability to comply
2 with the original PPM's, and how the interests of PDC and the EB-5 Investors are
3 being protected. Again, counsel for MSL has provided documents and information
4 in an effort to address the Temporary Receiver's concerns, which he is reviewing.
5 The Temporary Receiver is further exploring the impact of the commingling of
6 EB-5 Investor and PDC funds as to the California Projects and EB-5 investors
7 interest in the transferred projects.
8

D.

9

At this early stage of the receivership, the Temporary Receiver has already

Commingling and Insider Transactions

10 observed significant commingling of funds between and among the Receivership
11 Entities for the various senior living and Caffe Primo projects. This may have
12 resulted from the severe liquidity issues facing many of the projects.
13

 Summerplace at Sarasota, LLC. EB-5 Investors invested $11 million in

14

SAL Sarasota, L.P., only $4.9 million of which was paid to Summerplace

15

at Sarasota, LLC (the project LLC). The remaining $6.1 million was

16

transferred to other projects or affiliates. A portion of the land purchased

17

by Summerplace at Sarasota, LLC was later sold and FDC Capital Partners

18

received $6.483 million, but Summerplace at Sarasota, LLC (the project

19

LLC) did not receive any of the sale proceeds. FDC used $2.2 million of

20

the funds to purchase an ammunitions company in Montana called

21

Prograde, which is not an EB-5 Investor project. FDC appears to have

22

retained $250,000 for its own uses. The balance of approximately

23

$4 million was transferred to the Thomassen trust account and disbursed to

24

several other assisted living and Caffe Primo projects, with none going to

25

Summerplace at Sarasota, LLC.

26

 It appears an entity affiliated with Mr. Francisco and the Receivership

27

Entities – FCM Development Group, LLC ("FCMDG") – was involved in

28

purchasing the land for several of the assisted living projects and selling
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1

the same land to the LLCs for the projects shortly thereafter. For example,

2

for the Westgate project, the purchase and sale documents located at the

3

Company Offices indicate FCMDG bought the property for $1.95 million

4

in April 2014 and then sold the property to SAL Westgate, LLC for

5

$5.45 million in June 2014. FCMDG is also shown as the seller/grantor on

6

the grant deed for the Citrus Heights property. Mr. Francisco's brother,

7

Joseph Francisco, signed documents as Managing Member of FCMDG.

8

 All of the Caffe Primo balance sheets reflect amounts due to and from
other Caffe Primo entities. This suggests funds were transferred between

9

restaurants with liquidity needs.

10
11

 The Caffe Primo entities made payments to FCMDG, which then made

12

payments for what appear to be Mr. Ferrante's personal expenses,

13

including school tuition and bankruptcy counsel fees, which were

14

accounted for as pre-development expenses.

15

 Some of the funds received from EB-5 Investors for one project were
transferred to other projects.

16
17

E.

18

The Defendants and their affiliated entities purchased various undeveloped

Status of Assisted Living Projects

19 properties for the purpose of developing them into senior living facilities.
20 Defendants raised funds from EB-5 Investors which were intended to be used as the
21 equity required to obtain loans to fund the development of the senior living
22 facilities. Investor funds were initially transferred to an escrow account maintained
23 by the Thomassen Law Firm. From there, the funds appear to have been moved
24 between different accounts controlled by Marilyn Thomassen (there appear to have
25 been at least 10 bank accounts used), and then transferred to the limited partnership
26 ("LP") established for the senior living project, such as SAL Westgate, L.P. PDC
27 was the general partner of the LP and the EB-5 Investors were limited partners.
28 PDC Capital retained 90% of the equity in the LPs, although it does not appear to
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1 have contributed any capital. The LP would then make an unsecured loan to the
2 LLC established to hold the property for development of the senior living facility.
3 Like the LPs, the LLCs bore the name of the project, such as SAL Westgate, LLC.
4 PDC Partners Management was the managing member of the LLCs. The
5 information the Temporary Receiver has been able to gather so far about each of the
6 senior living projects is as follows:
7

Tuscon TRC. Construction of this skilled nursing facility ("SNF") was

8 completed on November 30, 2016. The project is jointly owned with a healthcare
9 developer and operator (Sante Partners). The SNF has applied for licensure and a
10 Medicare certificate. Licensing approval is expected in February, which will
11 reportedly lead to licensing conducting a survey with the ability to take patients and
12 operate as a SNF in March.
13

There are unused HUD construction funds in the amount of approximately

14 $3,000,000 to fund operating losses during the ramp-up period. The SNF is
15 expected to reach break-even occupancy in one year. The Temporary Receiver
16 supports continuation of this project given that appropriate fiscal controls are in
17 place for the HUD loan proceeds.
18

SAL Phoenix. This project is for the conversion of an office building to a

19 189 unit senior living facility providing assisted living, memory care, and skilled
20 nursing services. The office building was purchased for $8.89 million, comprised of
21 a note carried by the seller in the amount of approximately $1.3 million, which
22 matures in March, 2017, a hard money loan of $4.8 million, which also matures in
23 March 2017, and $3.29 million from SAL Phoenix, LP. The joint owner (Sante
24 Partners) has made the first loan payments to avoid default. The EB-5 Investors
25 invested $7,500,000 into SAL Phoenix, LP; however, the project accounting records
26 indicate only $4.768 million was provided to the project.
27

Lincoln. One of the EB-5 investments offered by PDC was SAL Assisted

28 Living, LP. The offering was for 12 units at $545,000 per unit. The PPM described
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1 the investment as one in which the EB-5 investors' $6 million would be used to
2 develop a 190 unit, 228 bed senior living and memory care facility in Lincoln,
3 California.
4

Upon his appointment, the Temporary Receiver learned of a $5,000,000

5 construction loan from MCC US, Inc. to SLALMC, LLC dba Summerplace at
6 Lincoln, the Receivership Entity that owns the property. The loan, which was taken
7 on December 2, 2016, has a 90-day term and would be repaid from the proceeds of a
8 contemplated bond offering to finance the construction and initial operating deficits.
9 The funds appear to have been used at least in part for architectural fees and grading
10 of the site. The Temporary Receiver has asked counsel for MSL to provide an
11 accounting of the uses of the loan proceeds and to turn over the unused proceeds.
12 An accounting has not yet been provided and $2.31 million was turned over to the
13 Temporary Receiver. The Temporary Receiver has been communicating with
14 existing developer's counsel and one of the principals of the developer. In addition,
15 the Temporary Receiver has met with counsel for BB&T Capital Markets and the
16 BB&T Managing Director responsible for the underwriting of the below-described
17 bonds.
18

Based upon the Temporary Receiver's preliminary investigation, it appears

19 the Lincoln project has received funding or financing from the EB-5 Investors
20 ($6 million) and the short-term loan from MCC US, Inc. ($5 million). Grading and
21 site work for the project may have begun in or around September 2016 and is
22 continuing at the present time. Financing for completion of construction of the
23 Lincoln Project will be through the issuance of Series 2016 A–I Bonds totaling
24 approximately $53 million. The Bonds will be issued by the California Statewide
25 Communities Development Authority. The Bond funds will be used to fund the
26 loan to finance the construction and initial operations of the Lincoln Project.
27

The Temporary Receiver is in discussions with the identified developer,

28 MPoint Land and Development and its affiliates with regard to the development. In
LAW OFFICES

Allen Matkins Leck Gamble
Mallory & Natsis LLP

850294.01/SD

-14-

Case 8:16-cv-02257-CJC-DFM Document 32 Filed 01/20/17 Page 18 of 62 Page ID #:2937

1 particular, the Temporary Receiver is focused on securing permanent financing and
2 understanding and establishing controls with regard over the construction financing,
3 repayment of PDC related and the EB-5 investors. While all parties have been
4 cooperative, the Temporary Receiver continues to obtain and review important
5 information as it is received from counsel and the parties.
6

The Temporary Receiver currently supports the Lincoln Project and has been

7 working with all parties toward the issuance of the Bonds and completion of a
8 successful project. It is important to note that the success of the Lincoln Project will
9 play an important role as to the success of the applications of the 12 EB-5 investors
10 who each contributed $500,000 in capital to the project. If appointed as Permanent
11 Receiver, Mr. Seaman plans to file a report and recommendation specific to the
12 Lincoln project and proposed bond financing in the coming weeks.
13

Lincoln Village IL (i.e. independent living). These are undeveloped parcels

14 adjacent to the Lincoln project. Loans were taken against the property and on
15 January 19, 2017, the Temporary Receiver received notices of default on loans that
16 appear to have matured in December 2016.
17

Clearwater. This is a five-acre parcel of land originally acquired to be

18 developed as an assisted living facility. The Defendants apparently determined that
19 an assisted living facility was not feasible and have reported receiving an offer to
20 purchase three of the five acres for $1.91 million. The Temporary Receiver has
21 been asked to consent to the sale. The Temporary Receiver is conducting due
22 diligence in order to be able to make a recommendation to the Court.
23

Carmichael. This project is for the development of a 130 unit assisted living

24 facility in Carmichael, California. EB-5 Investors invested $5,000,000 into the
25 project. FCM bought the land for $1,000,000 in June 2013 and sold the land to SAL
26 Carmichael for $1.9 million in July 2015. A debt owed to Neil Richardson, a
27 partner of the Defendants, was assumed by SAL Carmichael in connection with a
28 resolution of a tri-party dispute between PDC, FCM Capital Partners, and Neil
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1 Richardson. However, the deed of trust was recorded against the SAL Westgate
2 project, discussed below.
3

SAL Carmichael borrowed $650,000 on December 8, 2016, secured by a deed

4 of trust on the property. The Temporary Receiver has not located the proceeds of
5 the loan and is issuing a subpoena to the lender to determine the recipient of the loan
6 proceeds.
7

Westgate. This a 6.72 acre site to be developed as a 94 unit assisted living

8 and 80 unit memory care facility. EB-5 Investors invested $5,000,000. FCM
9 bought the land for $1,950,000 in April 2014. Two months later, FCM transferred
10 the property to SAL Westgate for $5,450,000. A portion of the $5.45 million on
11 SAL Westgate's balance sheet reflects a recorded deed of trust for the
12 aforementioned loan payable to Neil Richardson for $2,000,000, which is to be
13 repaid upon a refinance or sale of the project. The transfer also includes payments
14 of $1,500,000 to PDC for purported pre-operating expenses that had been
15 capitalized. It appears architecture work has been performed on the project.
16

Citrus Heights. The EB-5 Investors invested $5,500,000 in this project,

17 which is for the development of 109 unit assisted living and memory care facility in
18 Citrus Heights, California. A loan was taken on the property for $850,000 on
19 December 8, 2016. The Temporary Receiver has not located the proceeds of the
20 loan and issuing a subpoena to the lender to determine the recipient of the loan
21 proceeds.
22

Kern Canyon. EB-5 investors invested $5,000,000 in this project. A loan

23 was taken on the project for $1,200,000 on December 8, 2016. The Temporary
24 Receiver has not located the proceeds of the loan and is issuing a subpoena to the
25 lender to determine the recipient of the loan proceeds.
26

Other Assisted Living Projects. There is evidence of other assisted living

27 projects not listed above, including large loans taken on the projects. The
28 Temporary Receiver's investigation of these projects is ongoing.
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1

F.

Status of Caffe Primo Restaurants

2

The Caffe Primo restaurants are all located in desirable, high traffic areas, but

3 all appear to have been grossly mismanaged since the creation of the project LLCs
4 that operate them. The restaurants were capitalized entirely with EB-5 Investor
5 funds through loans made from the LPs to the project LLCs. However, as noted
6 above, rather than properly funding the construction of the restaurants and the
7 working capital needs, investor funds were diverted to FCMDG purportedly for
8 capitalized pre-development costs. Funds were also diverted for the personal use of
9 Mr. Ferrante. This left insufficient funding for construction and caused occupancy
10 and commencement deadlines to be missed. To preserve the leases, the restaurants
11 started paying rent before they opened, thus further depleting working capital. In
12 addition, Mr. Francisco stated the previous manager for the restaurants embezzled
13 funds, although this has not yet been confirmed. In order to meet current liquidity
14 needs, funds were commingled among the troubled restaurants. It appears the
15 restaurants have never recovered from inadequate funding.
16

Caffe Primo 101, Santa Barbara. The landlord obtained an unlawful

17 detainer judgment and writ of possession just prior to the appointment of the
18 Temporary Receiver. The Temporary Receiver gave notice of the stay contained in
19 the TRO to the landlord so the Temporary Receiver could determine the viability of
20 the restaurant.
21

The amount of cash on hand as of the time of the TRO was $9,800. Since

22 then, there have been additional receipts of $15,000. Approximately $25,000 was
23 turned over to the Temporary Receiver from the frozen accounts on January 19,
24 2017. The Temporary Receiver used the funds to pay the employees for their pay
25 checks that were due on January 13, 2017. For the time being the restaurant is
26 operating; however, it is clear the restaurant is completely insolvent. The past due
27 rent is approximately $65,000 and is delinquent over four months. The restaurant
28 also failed to pay employee payroll taxes that it withheld from employee pay checks
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1 prior to that time. There also unpaid sales taxes and unpaid vendors. An immediate
2 cash infusion of $200,000 would be required to pay these critical liabilities and
3 restore operations. Accordingly, there appears to be no viable path forward for the
4 restaurant.
5

The landlord filed a response to the OSC asking that the Temporary Receiver

6 make a decision no later than January 30, 2017 as to whether to assume or reject the
7 lease. Dkt. No. 20. If appointed, the Temporary Receiver will discuss a stipulation
8 to lift the stay of legal proceedings as to this location with counsel for the Securities
9 and Exchange Commission and counsel for the landlord and focus on preserving the
10 value of the fixed assets.
11

Caffe Primo 102, San Diego. This restaurant failed on November 3, 2016.

12 Before closing, Caffe Primo 102's operations were subsidized by the other
13 restaurants, as discussed above. The Temporary Receiver estimates that a cash
14 infusion of $150,000 would be required to reopen the restaurant, and another
15 $100,000 would be required to fund working capital and ramping up to stability.
16

The Temporary Receiver was initially informed that the landlord indicated a

17 willingness to negotiate a solution, but then withdrew the offer to forebear. On
18 January 19, 2017, the Temporary Receiver's counsel was contacted by the landlord
19 and informed that the landlord had obtained a writ of possession and had executed
20 on the writ, retaking possession of the space on January 18, 2017. The Temporary
21 Receiver was not aware that an unlawful detainer complaint had been filed, which
22 would had to have occurred prior to his appointment in order for a writ of
23 possession to be issued and executed on as of January 18, 2017. The Temporary
24 Receiver has requested copies of the complaint, writ of possession, and other court
25 documents and is looking into whether the documents were properly served on
26 Caffe Primo 102.
27

Caffe Primo 103, Santa Monica. Construction of this restaurant has not

28 been completed, notwithstanding that the lease was executed on April 18, 2014 with
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1 an amended commencement date of February 1, 2016. The landlord is owed
2 $120,000 and has instituted an unlawful detainer action. Work costing $40,000
3 would be required to obtain a Certificate of Occupancy, with another $100,000 for
4 dishes, inventory, and working capital. The tenant is entitled to reimbursement of
5 $130,000 for tenant improvement costs from the landlord; however, the landlord
6 would likely seek to offset the tenant improvement allowance by its alleged
7 damages.
8

Caffe Primo 104, Anaheim. The landlord is owed $55,000. There are

9 unpaid payroll taxes and vendors. Prior sales taxes collected from customers have
10 not been paid. The bank account is overdrawn. The unpaid critical liabilities
11 exceed $150,000. The restaurant has a liquor license and has been operationally
12 profitable at times, but is deeply underwater.
13

Caffe Primo 105, Figueroa Street, Los Angeles. Construction of this

14 restaurant has not been completed. The contractor is owed $150,000. The landlord
15 is owed $100,000 and has instituted an unlawful detainer action. Rent continues to
16 accrue at $22,637.50 per month.
17

Caffe Primo 106, Woodland Hills. Construction of this restaurant is not

18 complete. $100,000 would be required to complete construction. $300,000 is
19 needed for furniture and equipment. $50,000 would be needed for inventory, dishes,
20 and staffing. Monthly rent of $18,200 commenced on January 1, 2017 and has not
21 been paid. The Temporary Receiver has received a proposal to buy the restaurant.
22 The buyer would inject $500,000 and agree to fund an additional $150,000 in
23 exchange for an 80% ownership interest in the restaurant. The interests of Caffe
24 Primo International, Inc. and PDC would be extinguished and the EB-5 Investors
25 loan would convert to a 20% equity interest. The Temporary Receiver is evaluating
26 the offer.
27

Caffe Primo 107, Arizona Street, Santa Monica. This is a very desirable

28 Santa Monica location, but the space has not been built. The rent is already in
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1 arrears by $36,000. A capital investment of $333,000 to build out the space,
2 purchase inventory and dishes, bring the lease current, and for staffing costs would
3 be required to open the restaurant.
4

Caffe Primo 110 (formerly Caffe Primo 108), Sunset Blvd. The restaurant

5 closed in December because the electricity was shut-off.
6

G.

7

There were few records located with regards to the Receivership Entity called

Clear Currents West, LLC

8 Clear Currents West, LLC ("Clear Currents") at the premises. During the
9 Temporary Receiver's interview, Mr. Francisco stated that PDC's interest in Clear
10 Currents was based upon two EB-5 Investors, who put in $500,000 each, plus an
11 investment by PDC of $300,000. These funds apparently went into the development
12 of a manufacturing facility in Northern California and into the effort to obtain a
13 license to market and sell Clear Currents' products in China. The Clear Currents
14 enterprise was described by Mr. Francisco as a 50/50 joint venture with Clear
15 Currents, Inc. To date, the Temporary Receiver has not been able to verify any of
16 the foregoing information.
17

Based on discussions with Mr. Francisco and a review of the records located

18 at the premises, there appears to be a number of disputes regarding Clear Currents'
19 business, including but not limited to the rights to the product produced and the
20 conversion or diversion of assets. The Temporary Receiver is pursuing information
21 regarding this from counsel as well as from the records of the Receivership Entities.
22

H.

23

The Temporary Receiver's document recovery and analysis efforts are in the

Books and records

24 very early stages. The Defendants enterprise is comprised of the named
25 Receivership Entities and many other subsidiaries and affiliates whose finances and
26 relationships appear to be closely intertwined. Quickbooks files immediately
27 available to the Temporary Receiver appear to have been reconstructed over the
28 course of the last 11 months. Most of the entries are comprised of summary journal
LAW OFFICES

Allen Matkins Leck Gamble
Mallory & Natsis LLP

850294.01/SD

-20-

Case 8:16-cv-02257-CJC-DFM Document 32 Filed 01/20/17 Page 24 of 62 Page ID #:2943

1 entries and not the actual receipts, disbursements, and transfers of cash of the
2 entities. A prior single version of a Quickbooks file, consolidating the finances of
3 the various entities was identified and was in use through August 2016. The
4 Temporary Receiver cannot rely on the defendant's Quickbooks with certainty.
5

I.

6

As noted above, the Temporary Receiver has taken control of numerous bank

Funds Recovered to Date

7 accounts and funds of the Receivership Entities. To date, the Temporary Receiver
8 has taken possession of approximately $2,426,907.95, which was turned over to the
9 Temporary Receiver by financial institutions as a result of the Court's TRO. The
10 Temporary Receiver continues to investigate and trace funds with regard to various
11 transfers made prior to entry of the TRO.
12

J.

13

As noted above, immediately upon the takeover, the Temporary Receiver's

Control Over Computer Hardware, Software and Documents

14 computer forensic consultants began an orderly shutdown of the computer systems
15 and conducted a bit-stream back-up of all digital information in order to have a
16 forensically sound and unalterable image. The Temporary Receiver will be able to
17 use the electronic data to both identify and address the assets, the inter-relationship
18 among Receivership Entities, and to prepare the accounting provided for in the
19 TRO.
20

In addition, the Temporary Receiver is establishing a website to efficiently

21 disseminate information to EB-5 Investors and interested parties. The website
22 address is www.pdcreceiver.com and will be made operational upon Mr. Seaman's
23 appointment as Permanent Receiver. Due to the fact that the majority of the EB-5
24 Investors are located in China, the website will include a tab where the content can
25 be viewed in Mandarin, which has been helpful in Mr. Seaman's other EB-5-related
26 receivership. Mr. Seaman also employees a Mandarin speaking bookkeeper who is
27 helpful in these matters.
28
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1

K.

Information Gathered From Third Parties

2

As part of his effort to investigate the Receivership Entities activities,

3 preserve and protect their assets, and preserve electronic and hard copy documents,
4 the Temporary Receiver also sent attorneys, accountants, vendors, and other third
5 parties copies of the TRO and made a demand that each of these parties preserve all
6 electronic and other documents in their possession, custody or control as provided
7 for in the TRO. The Temporary Receiver has also met with and/or had telephone
8 calls with Marilyn Thomassen, Chris Fox, Eric Bronk and attorney Rick Weintraub,
9 bond counsel/underwriter for the Lincoln project, and Sante Partners, among others.
10

Prior to the Temporary Receiver's appointment, the Receivership Entities had

11 engaged the law firm of Seyfarth Shaw to represent them in connection with the
12 SEC Action, attorney Eric Chess Bronk to represent them in connection with
13 various transactional and business matters, and attorney Brian Sirota to represent
14 them in connection with a breach of contract lawsuit filed by Neil Richardson and
15 certain other matters. After his appointment, the Temporary Receiver, through his
16 counsel, requested that these firms/attorneys turn over all files in their possession
17 relating to the engagement and any retainer or other funds they were holding in
18 connection with the engagement.
19

The Receivership Entities had also engaged and paid a retainer to the law firm

20 of Kurzban, Kurzban, Weinger & Tetzeli, P.A. ("Kurzban Firm") prior to the
21 Temporary Receiver's appointment to represent certain EB-5 Investors in connection
22 with their applications to USCIS. The Temporary Receiver's counsel has been in
23 contact with the Kurzban Firm about the status of this work and believes the
24 Kurzban Firm is well-qualified to assist investors in this specialized area of law.
25 Accordingly, the Temporary Receiver is in discussions with the Kurzban Firm about
26 the possibility of continuing this work for the benefit of the EB-5 Investors.
27
28
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1

L.

Territorial Jurisdiction Over Receivership Assets

2

By filing the Complaint and the TRO with other federal district courts in the

3 United States, the territorial jurisdiction of this Court over receivership assets is
4 extended to such districts. 28 U.S.C. § 754, see also Haile v. Henderson Nat'l Bank,
5 657 Fed. 2d 816, 822 (6th Cir. 1981). Based on information obtained to date
6 regarding property owned by Receivership Entities or in which they may have a
7 security interest and in conformity with section 754 and the federal law, the
8 Temporary Receiver has filed the Complaint and the TRO in the United States
9 District Courts for the Eastern and Southern Districts of California, the District of
10 Arizona, the Middle District of Florida, and the District of Oregon. As additional
11 information becomes available, the Temporary Receiver will file the Complaint and
12 TRO in additional districts.
13

M.

14

The TRO authorizes the Temporary Receiver to engage attorneys,

Engagement of Professionals

15 accountants, and other professionals as necessary to assist in the performance of his
16 duties. TRO, Section IX. In light of the scope and complexity of the legal issues
17 facing the Receivership Entities, the Temporary Receiver immediately engaged
18 Allen Matkins Leck Gamble Mallory & Natsis LLP ("Allen Matkins") as his general
19 counsel for the receivership. Allen Matkins has extensive experience in
20 representing Court-appointing receivers in federal equity receivership cases.
21

A primary component of this case is the EB-5 investment program. Having

22 served as receiver in an unrelated SEC enforcement action involving the raising of
23 EB-5 investor funds, the Temporary Receiver is aware of the process required to
24 obtain permanent residency. In addition, Allen Matkins has represented receivers
25 for several EB-5 funded enterprises and has gained significant expertise in EB-5
26 matters through that work. As noted above, the Temporary Receiver is also in
27 contact with outside counsel retained by PDC to represent certain EB-5 Investors
28 and who specializes in immigration law (the Kurzban Firm).
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1

The Temporary Receiver also engaged Berkeley Research Group ("BRG") to

2 provide forensic computer imaging and related technology consulting services.
3 BRG immediate began work to preserve and image all data on the Receivership
4 entities servers and hard drives.
5

No fees or costs of the Temporary Receiver or his professionals have been or

6 will be paid until approved by the Court via noticed fee applications. As discussed
7 below, the Temporary Receiver recommends fee applications of the Temporary
8 Receiver and has professionals be filed on a quarterly basis.
9
10

IV.

PRELIMINARY RECOMMENDATIONS

The Temporary Receiver's efforts to marshal the assets and recover assets and

11 relevant Receivership Entity documents and records are ongoing. The assets and
12 materials obtained to date clearly do not provide a complete picture of the
13 Receivership Entities' assets, liabilities, history, and financial activities. In the near
14 term, the Temporary Receiver and his professionals make the following
15 recommendations with regard to their efforts to better understand and document the
16 financial activities of the Receivership Entities.
17

A.

18

The Temporary Receiver will obtain records from all financial institutions

Document Recovery Efforts

19 where the Receivership Entities maintained accounts as well as from attorneys and
20 accountants engaged by the Receivership Entities. The Temporary Receiver has
21 served subpoenas on certain institutions, individuals, and entities and proposes to
22 proceed with these efforts to obtain documents, assets, and information. It may also
23 be necessary to take the depositions of certain individuals to obtain a complete
24 picture of the enterprise.
25

B.

26

The Temporary Receiver will seek to locate any presently unaccounted for

Receivership Asset Recovery Efforts and Investigation

27 receivership assets that may exist. As noted above, it is believed that certain assets
28 may be located once the Temporary Receiver has had an opportunity to review the
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1 electronic records of the company. The Temporary Receiver will take appropriate
2 steps to secure such assets and preserve their value.
3

C.

4

Once the Temporary Receiver has obtained bank records and records held by

Accounting

5 third parties, the Temporary Receiver will complete his accounting to establish,
6 among other things, where the funds obtained by the Receivership Entities came
7 from and where they went after they were received by the Receivership Entities.
8

D.

9

The Temporary Receiver will investigate what, if any, assets are located in

Repatriation of Overseas Assets

10 overseas banks and institutions. The Temporary Receiver will then report to the
11 Court and advise on proposed measures that may be taken in order to repatriate
12 these assets.
13

E.

14

To the extent it is feasible, the Temporary Receiver proposes to continue

Maintain Operations of the Assisted Living Projects

15 operations of the assisted living projects to preserve their value and preserve the
16 opportunity for the EB-5 Investors to pursue visa applications. In doing so, the
17 Temporary Receiver will consider the contracts in place and determine what, if any,
18 changes may be necessary to preserve and protect the value of the assets.
19

F.

20
21

Identify Investors and Propose Methods to Disseminate
Information

The Temporary Receiver will continue to gather information and identify the

22 investors and creditors of the Receivership Entities. The Temporary Receiver will
23 then propose to the Court a methodology to disseminate information to investors,
24 likely through the receivership website.
25

G.

26
27

Provide Reports to the Court on a Quarterly Basis or as Otherwise
Directed

The Temporary Receiver proposes to provide quarterly reports to the Court,

28 with his next report being due in April 2017 and covering his investigation and other
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1 activities through March 31 , 2017. In the meantime, as noted above, the Temporary
2 Receiver anticipates filing a report and recommendation in the next two weeks
3 addressing the Lincoln project and the proposed bond financing. The Temporary
4 Receiver also recommends and proposes he and his professionals file applications

5 for approval of their fees and costs on a quarterly basis.

v.

6
7

CONCLUSION

Based upon his preliminary investigation and findings, the Temporary

8 Receiver recommends and requests that the Court order him to continue to perform
9 his duties pursuant to TRO and proposed Preliminary Injunction Order. The

I 0 Temporary Receiver also requests the Court approve this first report and the
11 recommendations discussed herein.
12
13

Dated: January 20, 2017

14
15 Dated: January 20, 2017
16

17

ALLEN MATKINS LECK GAMBLE
MALLORY & NATSIS LLP
By:

18
19

20
21
22
23
24

25

26
27

28
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AGREEMENT

This agreement ("Agreement"), dated as of the P' day of January, 2016 (the "Effective
Date"), by and between The Angel Family Trust, Chanel Ferrante, Trustee ("Angel Trust), KPF
Capital, LLC, a Delaware limited liability company, and affiliated entities ("KPF"), Robert
Ferrante ("RAF"), (the Angel Trust, KPF and RAF are hereinafter referred to as the "P' Party"),
and PDC Capital Group, LLC, a Delaware limited liability company ("PDC"), The Trident Family
Trust, Joseph Francisco, Trustee, ("Trident Trust"), and Emilio Francisco, ("EF") (the Trident

Trust, PDC and EF are hereinafter referred to as the "2"*^ Party"), (each partyis hereinafter referred
to as a "Party" and collectively all the parties are hereinafter referred to as the "Parties"), as
follows:
RECITALS

A.

PDC is a private equity and intemational marketing company involved in the

businessof developingvariouskinds ofreal estate investmentprojects, including, but not limited
to existing and planned Caffe Primo restaurants ("Caffe Primos") and senior assisted living
projects under the brand name "Summerplace;" (the Caffe Primo restaurants and the
Summerplaceprojects are hereinafter collectively referred to as the "Projects");
B.
The Projects are owned and managed by various entities (the "Project
Entities") as described on Exhibit "A;"

C.

EF is the Chief Executive Officer of PDC, and RAF was previously an

employee of PDC; and,
D.
The Angel Trust and the Trident Trust are the only members ofPDC and each
owns fiffy percent (50%) of PDC; and,
E.
KPF is a real estate development and finance company owned one hundred
percent (100%) by the Angel Trust; RAF is the Chief Executive Officer of KPF; and,
F.
KPF is desirous of borrowing working capital funds from PDC, and PDC is
willing to loan working capital funds to PDC under the terms and conditions set forth in this
Agreement; and,
G.
The Angel Trust desires to transfer its 50% interest in PDC to the Trident
Trust and the Trident Trust desires to accept the Angel Trust interest in PDC under the terms
and conditions set forth herein; and,

H.
In furtherance of the transfer to the Trident Trust of the Angel Trust interest
in PDC, the Parties agree to divide the ownership of the Projects as set forth in Exhibit "A"
attached hereto (hereinafter the "PDC Projects" and the "KPF Projects".
NOW, THEREFORE, in consideration of the mutual execution of this Agreement and for
other good and valuableconsideration, the receipt and sufficiencyof which is hereby acknowledged,
the Parties hereto agree as follows:
1.

AGREEMENT.

1.1
The recitals in this Agreement are a material part of the Agreement and are
intended to constitute part of the terms of this Agreement.
1.2

The Parties acknowledge, understand, and agree that no Party admits any
GOVERNMENT
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liability ofany sort orto any extent byentering into tliis Agreement orby providing any consideration
to another Party; rather, the Parties acknowledge, understand, and agree that this Agreement and the
consideration furnished hereunder are intended to compromise satisfy all issues between theParties,
as to the matters set forth herein, or otherwise.

1.3
In consideration for executing this Agreement, and without admitting the
rightfulness of the demand of any Party, and denying any liability, and for additional consideration,
concurrently with the execution of this Agreement, tlie Parties agree as follows:
a. PDC will loan $180,000 to KPF pursuantto a Bridge Loan Agreement and
Promissory Note attached hereto as Exhibit "B;"

b. Upon execution of this Agreement the Angel Trust will transfer all of its
50% interest in PDC to the Trident Trust;

c. PDC will transfer to KPF all of the PDC interest in the Projects and the
Project Entities as set forth in Exhibit "A;"

d. The Parties agree that Summerplace Development, LLC shall continue as
the developer of the Projects.
3.

MISCELLANEOUS.

3.1
Right to Have Agreement Reviewed by Separate Counsel. Each Party
hereto has read this Agreement and had the terms used herein and the consequences thereof
explained by their respective attorneys or has had a reasonable opportunity to obtain that advice,
and knowingly enters into this Agreement fully aware of and with an understanding of all of its
termsand the legal consequences of this Agreement. All Partiesacknowledge that all termsofthis
release are negotiable, and that the Parties have negotiated terms of this Agreement. It is agreed
as part of the consideration for this Agreement that no provision hereofshallbe construed against
any party hereto by virtue of who drafted or negotiated this release, or by virtue of the activities of
that party or his or her attorneys with respect hereto.
3.2

No

Representations

of Warranties

Other Than

Those

in

this

Agreement. Each of the Parties to this Agreement acknowledges that no other party, nor any
agent or attomey of any other party, has made any promise, representation or warranty whatsoever,
express or implied, not contained herein concerning the subject matter hereof, to induce him/her
to execute this Agreement, and acknowledges that he/she has not executed this instrument in

reliance on any such promise, representation or warranty not contained herein, and further
acknowledges that there have not been and are no other agreements or understandings between the
Parties relating to the settlement litigation except as stated in this Agreement.
3.3
Successors and Assigns. This Agreement shall inure to the benefit of and
bind the successors, assigns, heirs, executors, and administrators of the Parties.

3.4
Facilitation. Each party hereto agrees to promptly perform any further acts
and execute, acknowledge and deliver any further documents which may be reasonably necessary
to carry out the provisions of this Agreement, the intent of the Parties, or effect its purpose.
3.5

Governing Law. This Agreement is executed and delivered within the

County of Orange, State of California, and the rights and obligations of the Parties hereunder shall
Page 2 of 7
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be construed and enforced m accordance with, and governed by, the laws of the State of California
unless federal law applies and the exclusive venue and jurisdiction for any disputes regarding this
Release shall be the state and federal courts located in Orange County, California.
3.6

Non-Pisparagement. All Parties hereto, agree not to disparage, or cause

any third party to disparage, the other Party, the other party's officers, directors, employees,
shareholders and agents, in any manner likely to be harmful to them or their business, business

reputation, personal reputation. Additionally, all Parties hereto agree not to interfere with any
other Party's business, business relationships, investors, vendors or personnel. Neither Party
hereto shall disclose to or discuss with anyone either, (a) the nature or terms of this Settlement and
Mutual General Release, other than its existence, or (b) any other fact, or matter related to or
concerning the matters described herein. The Parties acknowledge that the restrictions contained
in this Section 3.8 are reasonable and necessary to protect the legitimate interests of the Parties

hereto. Each of the Parties hereto has bargained for this confidentiality and non-disparagement
provision and considers it to be a material term of the settlement between the Parties The Parties

understand thatanyviolation of such restrictions will cause irreparable injury within a short period
of time, and agrees that non-violating Party shall be entitled to preliminary injunctive relief and
other injunctive relief against such violation. Such injunctive relief shall be in addition to, and in
no way a limitation of, any and all otherremedies available at law and in equity notwithstanding
the terms of this Agreement.

3.7
Confidentiality.
Noprovision of thisAgreement shall be disclosed by
either Party to any person, firm, or corporation without the prior written approval of the other
Party, except that either Party may disclose any provision hereof without the consent of the other

Party to the extent necessary to comply with any statute, governmental rule or regulation,
subpoena, or court order to which such Party may be subject.
3.8 Indemnity.

a. Indemnification by PDC. PDC shall defend, indemnify and hold KPF, its affiliates,
employees and agents, harmless from all such costs, taxes, damages, penalties, and
fines including reasonable attorney fees, costs of investigation, court costs, and
otlier such expenses, to the extent not covered by insurance, incurred by them in
the defense of any claims relating to the operations of PDC or the Project Entities

prior to execution of this Agreement in which anyof them is named as a party, that
is determined to have resulted from the negligence or willful misconduct of PDC
or its employees or agents (other than RAF) in connection with the performance of
PDC's duties in regard to the ownership, development or management of all of the
Projects prior to the date of this Agreement.

b. Indemnification by KPF. KPF shall defend, indemnify, and hold PDC harmless
fi-om any loss, liability, cost,tax, damages, penalties and fines including reasonable
attorney fees to the extent not covered by insurance, that PDC may sustain, incur
or assume as a result of any action relating to the operations of KPF or the KPF
Entities in which any of them is named as a party in any action brought by any
person or entity that is determined to have resulted from the negligence or willful
misconduct of KPF or the KPF Entities, its employees or agents in connection with
the performance of KPF's duties in regard to the ownership, development or
Page 3 of 7
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management of KPF or the KPF Entities subsequent to the execution of this
Agreement.

3.9
Organization. Authority': No Conflict: Enforceabilitv. Each Party
represents to each other Party hereto that (i) the Party is an entity organized and in good standing
under the laws of its state of domicile, (ii) no provisions of the organizational documents or other
instruments, or actions of the Party or any contract to which the Party is a party, prevents the
Partyfrom entering intothis Agreement and conducting the activities and actions contemplated by
it under this Agreement, (iii) the person or persons signing this Agreement on behalf of the Party
have been duly authorized to do so by the Party's governing body, and (iv) this Agreement, when
executed by the Party, shall be a valid and legally binding obligation of the Party, enforceable in
accordance with its terms.

3.10

Execution in Counterparts.

This Agreement may be executed in

counterparts.

(signature page to follow)
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IN WITNESS WHEREOF, the PARTIES do hereby affix their signatures as of the
date first above written.

P' Party

KPF Capital, LLC
A Delaware

mpany

By:

Robert rerrante, President

Robert Ferrante, individually

Angel Family Trust

Chanel Ferrante, Trustee

2"^ Party

PDC Capital Group, LLC
A Delaware limited liability company

By:

Emilio Francisco, C^fiflfnan

Emilio Francisco, indivi3ually\

Trident Irrevocable Family Trust

By:
seph Francisco, Trustee
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EXHIBIT "A"

PROJECTS and PROJECT ENTITIES
TRIDENT TRUST
PDC PROJECTS

PDC ENTITY

ANGEL TRUST

KPF PROJECTS

PDC. etc

Lincoln

Summerplace
Management,

KPF ENTITY
FDC etc

Snug Harbor

FDC Capital
Partners

LLC

Carmichael

Summerplace
Management.

ILandlords

FDC Capital
Partners

LLC

Citrus Heights

PDC Capital

Correll Palms

Kern Canyon

Summeiplace
Management,

FDC Capital
Partners

Partners
Winter Haven

FDC Capital
Partners

LLC

Weslgate

Summerplace
Management.

Sun City

FDC Capital
Partners

LLC

Cafte Primo (8)

Caffe Primo

Ciearwater

FDC Capital
Partners

International.
Inc.
Orlando

FDC Capital

Kissimee

FDC Capital

Phoenix

ADC Capital

Partners

Partners

Partners
Tucson

ADC Capital
Partners

Sarasota

FDC Capital
Partners

Paee 6 of7

Exhibit A, Page 33
FOIA Confidential Treatment Requested by PDC Capital,

LLC

PDC-SEC-015319

Case 8:16-cv-02257-CJC-DFM Document 32 Filed 01/20/17 Page 37 of 62 Page ID #:2956

EXHIBIT B

Bridge Loan Agreement
Promissory Note
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BRIDGE LOAN AGREEMENT

This Bridge Loan Agreement ("Agreement") is made as of the

day of

, 2016, by and between KPF Capital, LLC a Delaware limited liability
company ("BORROWER"), and PDC Capital Group, LLC, a Delaware limited liability
company, or assignee or nominee, ("LENDER").
Recitals

Whereas, BORROWER is a startup company that has an opportunity to participate in a
number of real estate and real estate finance opportunities; and,

Whereas, BORROWER requires funding to finance itsoperations and thecapitalize certain
investment opportunities, including, but not limited to and investment into ILandlords
Capital Partners, LLC ("ILandlords"); and.

Whereas, BORROWER has requested that LENDER provide the funding necessary to
finance its operations and to capitalize ILandlords; and,

Whereas, LENDER has agreed to advancefunds to BORROWER to finance the operations
of BORROWER and to capitalize ILandlords under the terms and conditions set forth
herein; and,

NOW, THEREFORE, in consideration of the premises, the parties hereto agree as
follows:
Agreement

1.

Recitals.

The above Recitals are part of this Agreement and

incorporated herein.

2.

Bridge Loan. LENDER will loan up to FIVE HUNDRED THOUSAND

($500,000) ("Bridge Loan Amount") pursuant to a Promissory Note executed by
BORROSER as attached hereto as Exhibit A ("Bridge Loan"). The Bridge Loan can be
repaid at any time without penalty. On or before execution of this Bridge Loan Agreement
the Bridge Loan amount will be deposited into the BORROWER'S account.

3.
Profit Participation Interest. As additional consideration for the Bridge
Loan, the BORROWER hereby grants LENDER a two percent (2%) profit participation
interest in all of the BORROWER'S net revenue.
4.

Representations and Warranties of BORROWER.

(a)

BORROWER is a limited liability company duly organized and

validly existing under the laws of the State of Delaware.

(b)

This Agreement has been duly authorized by all necessary action.
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(c)

BORROWER further represents and warrants:

(i)
BORROWER is not a party to any actions, suits, or
proceedings of anykindor nature whatsoever, legal or equitable, in anycourtor before
or by any federal, state, county or municipal department, commission, board, bureau
or agency or other governmental instrumentality, and it has no knowledge that there
are such actions, suits or proceedings pending.
(ii)
The execution and delivery of this Agreement and the
consummation of the transactions contemplated herein shall not and do not constitute
a violation or breach by BORROWER of any provision of any a^eement or other
instrument to which BORROWER is a party or to which BORROWER may be
subject although not a party, nor result in or constitute a violation or breach of any
judgment, order, writ, injunction or decree issued against BORROWER
5.

Representations and Warranties of LENDER.

(a)

LENDER is a Delaware limited liability company.

(b)

This Agreement has been duly authorized by all necessary action.

6.
Closing. The Closing ("Closing") of the transactions contemplated by this
Agreement shall occur upon execution of this Agreement or at such other time and place
as the parties may mutually agree.
7.

Further Assurances. LENDER and BORROWER shall each take, or cause

to be taken, all action necessary to cause each representation and warranty herein made to
remain true and correct in all respects continuously from the date hereof through the Closing
Date, and shall refrain from taking any action or failing to take any action which may cause,
or threaten to cause, any such warranties and representations to become incorrect or untrue at
any time during such period, or at the Closing.
8.

Deliveries at Closing. At the initial Closing:
(a)

LENDER shall deliver:
(i)

The Bridge Loan Amount; and

(ii)
such other documents as may be reasonably necessary to
close the transactions contemplated by this Agreement.

(b)

BORROWER shall deliver
(i)

The Note; and,

(ii)
such other documents as may be reasonably necessary to
close the transactions contemplated by this Agreement.
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9.

Confidentiality. The parties agree that the terms and conditions of this

Agreement shall remain confidential and private in all respects, except that the parties are
authorized to disclose the terms of this Agreement to their respective attorneys and
accountants insofar as necessary for tax preparation or bookkeeping purposes and to
disclose theterms of this Agreement insofar as necessary to comply with or enforce anyof
the provisions of this Agreement. It shall not be a breach of this Agreement to disclose
that or disclose any matter ofpublic record. Any disclosure of the terms of the Agreement,
except as authorized by this Agreement, shall constitute a breach of this Agreement. In the
event of such breach, and notwithstanding any other provisions of this Agreement, the
parties will be entitled to equitable relief including specific performance by way of a
temporary restraining order, preliminary andpermanent injunction, as appropriate, and also
will be entitled to seek an award of monetary damages and suchother and fiirther reliefas
anycourt with competent jurisdiction may deem proper. Notwithstanding anything to the
contrary, the parties shall notbe prohibited fi"om disclosing the existence of this Agreement
or any other matter to the extent otherwise required by law.

10.

Disclosure. Except as and to the extent required by law, without theprior

written consent of the other party, the parties hereto shall not, and each shall direct its

shareholders or Representatives not, directly or indirectly, to make any public comment,
statement or communication with respect to, or otherwise disclose or pennit the disclosure

of the existence of discussions regarding, a possible transaction among the parties or any
of the terms, conditions or other aspects of the transaction proposed in this Agreement; If
a party is required by law to make any such disclosure, it must first provide to the other
party the content of the proposed disclosure, the reasons that such disclosure isrequired by
law and the time and place that the disclosure will be made.

11 •
Cooperation. The parties agree that they shall cooperate with each other
between the date hereof and the Closing in order to promote the smooth closing of the
transactions contemplated hereby.

12.
Notices. All notices, demands, requests, approvals or communications
(collectively, "Notice") of any kind which either party is required or permitted to give to
the other in connection with this Agreement shall be in writing and shall be given by
personal delivery, facsimile transmission, reputable overnight air courier or registered or
certified mail, postage prepaid, return receipt requested, to the address set forth below:
To LENDER:

250 Fischer Ave.

Costa Mesa, CA 92626
Attn: Emilio Francisco

To BORROWER:

3858 Birch St., #606
Newport Beach, CA 92660
Attn: Robert Ferrante

Any such Notice shall be deemed to have been delivered as of the date of actual receipt in
the case of personal delivery, overnight air courier or facsimile transmission or, in the case

of mailing, forty-eight (48) hours after deposit in the United States mail, return receipt
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requested. Any party may change the address at which it is to receive any Notice by so
notifying the otherparty to this Agreement in writing in the manner provided for above.
13.

Governing Law: Binding Arbitration. The laws of the State of Delaware

shall govern the validity and construction of this Agreement and any dispute arising out of
or relatingto this Agreement, without regard to principles of conflict of laws.
14.
Counterparts. This Agreement may be executed simultaneously in two or
more counterparts, each of which shall be deemed an original.

15.
Right to Have Agreement Reviewed bv Separate Counsel. Each Party
heretohas read this Agreement and had the termsused hereinand the consequences thereof
explained by their respective attorneys or has had a reasonable opportunity to obtain that
advice, and knowingly enters into this Agreement fully aware of and with an understanding
of all of its terms and the legal consequences of this Agreement. All Parties acknowledge
that all terms of this release are negotiable, and that the Parties have negotiated terms of
this Agreement. It is agreed as part of the consideration for this Agreement that no
provision hereof shall be construed against any party hereto by virtue of who drafted or
negotiated this release, or by virtue ofthe activities of that party or his or her attorneys with
respect hereto
16.
Binding Effect. This Agreement shall be binding upon and shall inure to
the benefit of the parties and their respective heirs and permitted assigns.
17.
Amendments and Modifications. This Agreement may be amended,
waived, changed, modified or discharged only by an agreement in writing signed by both
parties.
18.
Assignment. Accept as set forth herein, no party shall transfer or assign any
or all of its rights or interests under this Agreement or delegate any of its obligations
without the prior written consent of the other party.
(signature page to follow)
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IN WITNESS WHEREOF, the parties have executed this Agreement on the date first
above written.

LENDER:

PDC Capital Group, LLC
By:
Its:

BORROWER:

KPF CapitaL LLC
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EXHIBIT A

PROMISSORY NOTE
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PROMISSORY NOTE

Costa Mesa, California
, 2016

FOR VALUE RECEIVED, the undersigned, KPF Capital, LC, a Delaware limited liability company (hereinafter
refened to as the "Borrower"), promises to pay in lawful money of the United States of America, to PDC Capital Group,
LLC, a Delaware limited liability company, (hereinafter referred to as the "Lender") at its offices located at 250 Fischer
Ave., Costa Mesa, CA 92626, or such other location or address as the Lender may direct, the total unpaid principal amount
and all accrued interest thereon advanced by the Lender from time to time, of which One Hundred and Eighty Thousand
Dollars ($180,000) was advanced on February 19, 2016, for the benefit of or at the request of the undersigned from and
after the date hereof through December 31, 2016. No advance shall be made under this Promissory Note if, as a result of
such advance, the total principal amount advanced would exceed Five Hundred Thousand Dollars ($500,000).
Interest shall accrue from the date of this Note until the Maturity Date. Interest shall be calculated at the simple
interest rate of seven percent (7%) per annum, and the entire principal balance and all outstanding unpaid accrued interest
due and payable in full four years from the date of this Note (the "Maturity Date").
At the option of the Lender, all sums advanced hereunder together with accrued interest thereon shall become
immediately due and payable, without notice or demand, upon the occurrence of any one or more of the following events
of default: (a) the Borrower's failure to promptly pay in full any payment of principal or interestdue under this Note on the
date when such payment of principal or interest becomes due; or, (b) the dissolution, termination of existence, insolvency
of, business failure, appointment of a receiver of any part of the property of, assignment for the benefit of creditors by, or
the commencement of any proceedings under any bankruptcy or insolvency laws, by or against the Borrower. No delay or
omission on the part of the Lender in the exercise of any right hereunder shall operate as a waiver of such right or of any
other right under this Note. A waiver by the Lender of any right or remedy conferred to it hereunder on any one occasion
shall not be construed as a bar to, or waiver of, any such right and/or remedy as to any future occasion.
The Borrower does not intend or expect to pay, nor does the Lender intend or expect to charge, collect or accept,
any interest greater than the highest legal rate of interest that may be charged under any applicable law. The Borrower
agrees to pay a late charge equal to one percent (1%) of the payment of principal and/or interest which is not paid within
forty five (45) days of the date on which it is due.

Principal may be prepaid in whole or in part at any time prior to the maturity of this Note. There is no prepayment
fee or penalty. Any prepayment of principal shall be applied against the sum due under this Note. No partial prepayment
of principal shall act to suspend, postpone or waive any regularly scheduled payment of principal and/or interest due under
this Note.

This Note shall be construed and enforced according to the laws of the State of Delaware, including all principles
of choice of laws, conflict of laws or comity. In the event of any litigation in any way arising out of the loan evidenced
hereby, the Borrower and all other persons and entities now or hereafter becoming obligated for the payment of the
indebtedness evidenced hereby consent to personal jurisdiction and venue in (a) Orange County, California USA, or (b) the
county in which any property given as collateral for the loan evidenced hereby is located.
As utilized herein, the term "Borrower" shall refer to the entity executing this Note. As utilized herein, the term

"Lender" shall refer to the original payee identified above, and to any subsequent assignee or holder of this Note.
The terms of this Note may not be changed orally. This Note may not be assigned or transferred by the Lender
without the prior written permission of the Borrower, which permission may be unreasonably withheld.

KPF Capital, LLC,

a Delaware limited liability company
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By:.
Robert Ferrante, President
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