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UNITED STATES DISTRICT COURT

9

CENTRAL DISTRICT OF CALIFORNIA

10

SOUTHERN DIVISION

11 SECURITIES AND EXCHANGE
COMMISSION,
12
v.
13 EMILIO FRANCISCO; PDC CAPITAL
GROUP, LLC; CAFFE PRIMO
14 INTERNATIONAL, INC.; SAL
ASSISTED LIVING, LP; SAL
15 CARMICHAEL, LP; SAL CITRUS
HEIGHTS, LP; SAL KERN CANYON,
16 LP; SAL PHOENIX, LP; SAL
WESTGATE, LP; SUMMERPLACE AT
17 SARASOTA, LP; SUMMERPLACE AT
CLEARWATER, LP; SUMMERPLACE
18 AT CORRELL PALMS, LP; TRC
TUCSON, LP; CLEAR CURRENTS
19 WEST, LP; CAFFE PRIMO
MANAGEMENT, LP; CAFFE PRIMO
20 MANAGEMENT 102, LP; et al.,
Defendants.
21

Case No. 8:16-cv-02257-CJC-DFM
[PROPOSED] ORDER APPROVING:
(1) SALE OF TUCSON FACILITY;
(2) PAYMENT OF COMMISSION;
AND (3) POST-CLOSING
AGREEMENT
Date: March 25, 2019
Time: 1:30 p.m.
Ctrm: 7C
Judge:Hon. Cormac J. Carney

22
23

The Court has reviewed and considered the motion of Thomas A. Seaman

24 ("Receiver") for an order approving: (1) the proposed sale of the transfer and sale of
25 the 103 bed skilled nursing facility commonly known as "Sante' at Tucson" located
26 at 2040 Wilmont Road, Tucson, Arizona (along with associated facilities and
27 personal property, collectively the "Facility"); (2) payment of the sales commission;
28 and (3) the post-closing agreement (the "Motion"). In considering the Motion, the
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1 Court has also reviewed the Receiver's concurrently submitted declaration, as well
2 as the Asset Purchase Agreement ("Purchase Agreement") dated February 13, 2019,
3 by and between the Receiver and Sapphire Estates Properties, LLC ("Buyer"). The
4 Receiver is the court-appointed federal equity receiver for PDC Capital Group LLC
5 ("PDC") and their subsidiaries and affiliates, including the sellers, TRC Tucson, LP,
6 Set Real Co. LLC and Set Op Co. LLC (collectively, "Seller"), and provided
7 adequate notice to all interested parties, including, but not limited to, all those
8 persons with an interest in the Facility.
9

Having considered the Motion, the Receiver's declaration, the Purchase

10 Agreement, the oppositions to the Motion, the arguments of counsel at the hearing,
11 and good cause appearing therefor, the Court orders as follows:
12

1.

The Receiver's Motion is granted, in its entirety.

13

2.

The Receiver is authorized to sell the Facility pursuant to the terms of

14 the Purchase Agreement and the Post Closing Agreement attached hereto as
15 Exhibit A and Exhibit B and incorporated herein by this reference.
16

3.

The Receiver's proposed sale of the Facility, including the Purchase

17 Agreement and the Post Closing Agreement and the payment of all commissions
18 due to the Receiver's broker as described in the Motion, are approved and
19 authorized.
20

4.

In accordance with the terms of the Purchase Agreement and without

21 limiting its terms, Buyer shall purchase the Facility on an "as-is, where-is" basis,
22 without any representations or warranties whatsoever by the Receiver, his agents
23 and/or attorneys including, without limitation, any representations or warranties as
24 to the condition of the Facility, except as expressly set forth in the Purchase
25 Agreement. Buyer shall be deemed to be solely responsible for its own due
26 diligence, including, but not limited to, inspection of the condition of and title to the
27 Facility, and shall be deemed not to have relied upon any representation or warranty
28 of the Receiver, except as expressly set forth in the Purchase Agreement.
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1

5.

In the performance of his obligations pursuant to this Order, the

2 Receiver's liability in connection with the Purchase Agreement and the sale of the
3 Facility shall be limited to the assets of the receivership estate established in the
4 above-entitled action. Neither the Receiver nor his agents and/or attorneys shall
5 have any personal liability for claims arising out of or relating to the Purchase
6 Agreement or the performance of any actions necessary to complete the sale of the
7 Facility as provided herein.
8

6.

Provided he obtains the written consent of Buyer, the Receiver is

9 authorized to amend or otherwise modify the terms of the Purchase Agreement and
10 any other agreements or instruments reasonably necessary to effectuate the sale of
11 the Facility as provided herein, in the event the Receiver determines, in his sole
12 discretion and reasonable business judgment, that such amendment or modification
13 is reasonable and necessary, will benefit the receivership estate, avoid the
14 imposition of liability upon the receivership estate, or is required pursuant to the
15 terms of the Purchase Agreement or any other amendment or modification thereto,
16 provided that such amendment or modification does not change the material terms
17 of the contract, including the identity of Buyer (unless Buyer elects to permit its
18 designee to purchase) or the purchase price paid for the Facility.
19

7.

The Receiver is hereby authorized to take all actions and execute all

20 documents necessary to consummate and otherwise effectuate the sale and transfer
21 of the Facility to Buyer.
22

8.

The Receiver is hereby authorized to execute and acknowledge a

23 receiver's deed conveying title to the Facility to Buyer ("Receiver's Deed"), to
24 effectuate the conveyance and cause the Receiver's Deed to be recorded on the date
25 on which close of escrow occurs pursuant to the terms of the PSA, or as otherwise
26 approved by the Receiver and Buyer.
27

9.

The Receiver is authorized to pay a real estate broker's commission of

28 $109,600.
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1

10.

The Receiver is hereby authorized to pay from the proceeds of the sale

2 of the Facility, at the Close of Escrow: (a) all unpaid property taxes per the pro3 rations, if any, in the Purchase Agreement; (b) all other closing costs and
4 commissions that are the responsibility of the Seller as set forth in the Purchase
5 Agreement and/or related final closing statement; (c) any out-of-pocket expenses the
6 Receiver incurs in connection with the sale of the Facility; (d) any other expenses
7 set forth in the Purchase Agreement that are the responsibility of the Receiver as
8 Seller thereunder. The Receiver estimates that the net sale proceeds at the closing
9 will be $430,000.
10

11.

This Court retains jurisdiction over any dispute involving the Receiver

11 in connection with the sale of the Facility.
12

12.

A certified copy of this Sale Order may be recorded concurrently with

13 the Receiver's Deed or at any time before the Close of Escrow, provided, however,
14 that failure to record this Sale Order shall not affect the enforceability of this Sale
15 Order, the enforceability and viability of the Purchase Agreement, or the validity of
16 the Receiver's Deed.
17

13.

Any licensed title insurer may rely on this Sale Order as authorizing the

18 Receiver to transfer title to the facility.
19
20 Dated:
21

Hon. Cormac J. Carney
Judge, United States District Court

22
23
24
25
26
27
28
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ASSET PURCHASE AGREEMENT
This ASSET PURCHASE AGREEMENT (“Agreement”) is entered into effective February 13,
2019, by and among (i) SAPPHIRE ESTATES PROPERTIES, LLC, an Arizona limited liability company
(“Buyer”), (ii) THOMAS A. SEAMAN, solely in his capacity as Court-appointed receiver (the
“Receiver”) for TRC TUCSON, LP, a Delaware limited partnership, (“TRC”), SET REAL CO, LLC, an
Arizona limited liability company (“RealCo”), and SET OP CO, LLC, an Arizona limited liability company
(“OpCo”), and (iii) SANTÉ PARTNERS II, LLC, an Oregon limited liability company, SANTÉ
TUCSON, LLC, an Oregon limited liability company, SANTÉ GP TUCSON, LLC, an Oregon limited
liability company, and SANTÉ OPERATIONS, LLC, an Oregon limited liability company (collectively
“Santé”).
R E C I T A L S:
A.
TRC is the sole owner of (i) OpCo, which operates the 103 bed Skilled Nursing Facility
commonly known as Santé of Tucson (“Santé of Tucson”) located at 2040 N Wilmot Rd., Tucson, Arizona
85712, and (ii) RealCo, which is the sole owner of the real property, adjacent property, buildings and
improvements, (and together with OpCo., the associated personal property and intangible property) used in
the operation of Santé of Tucson (“the “Property”). Santé of Tucson is currently managed by Santé
Operations, LLC.
B.
In connection with Case No. SACV 16-02257-CJC(DFMx), filed in the United States
District Court, Central District of California, Southern Division (the “Court”), entitled Securities and
Exchange Commission v Emilio Francisco et al, (the “Receivership Case”), and pursuant to the Temporary
Restraining Order entered on January 5, 2017 and Preliminary Injunction Against All Defendants entered
on January 23, 2017 (the “Appointment Orders”), the Receiver has been appointed as the permanent
receiver of TRC, RealCo, and OpCo, and has exclusive authority and control over TRC, RealCo and OpCo
and their estate. The term “Receiver” as used in this Agreement shall mean the Receiver, in his capacity
as the federal equity receiver for TRC, RealCo and OpCo, in connection with the sale of their assets.
C.
Subject to Court Approval (as detailed and defined below), Buyer desires to acquire Santé
of Tucson, pursuant to the terms and conditions as set forth below.
D.
Buyer and the Receiver execute this Agreement to set forth the terms on which Buyer will
purchase the Purchased Assets (as defined below).
A G R E M E N T:
ARTICLE 1.
PURCHASE AND SALE
1.1. Purchase and Sale. Subject to the terms of this Agreement, on the Closing Date, the Receiver
shall sell and transfer to Buyer, and Buyer shall purchase from the Receiver, on an “AS-IS”, “WHERE IS”
condition, all of TRC’s, RealCo’s and OpCo’s right, title and interest in and to the following (the
“Purchased Assets”):
(a)
that certain land located in Pima County, in the State of Arizona, as more
particularly described in Exhibit “A” attached hereto and incorporated herein by this reference (the “Real
Property”);
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(b)
to the extent assignable, any and all rights, privileges easements, tenements,
hereditaments, and appurtenances thereon or in any way appertaining to such Real Property and owned by
RealCo, including, without limitation, development rights, permits, licenses, rights-of-ways, air rights,
water, water rights, riparian rights and water stock relating to the Real Property and rights-of-way or other
appurtenances used exclusively in connection with the beneficial use and enjoyment of the Real Property;
(c)
any and all buildings, and structures and other improvements located on the Real
Property (the “Improvements”);
(d)
any and all interest in residency agreements, leases, licenses, concessions, and
other occupancy agreements of space in the Improvements (including all leases and reservations for leases
that have not commenced), and all guaranties related thereto and all security deposits outstanding
thereunder on the Closing Date;
(e)
all tangible assets owned by OpCo, RealCo and TRC and used in connection with
the operation of the Santé of Tucson, including, without limitation, furniture, fixtures, equipment,
appliances, supplies, tools, personalty, china, smallwares, pots, pans, food and beverage inventory,
silverware, office supplies, housekeeping supplies, laundry supplies, vehicles, recreational and therapy
equipment, carpeting, window treatments, pharmaceuticals, and medical inventory, except as may be
specifically excluded as provided in Section 1.2 below;
(f)
except as may be specifically excluded as provided in Section 1.2 below, the
intangible assets owned by OpCo, RealCo, and TRC, being the entire right, title and interest of each in and
to all intangible personal property related to the Real Property, the Improvements and the operation thereof,
including: (i) all warranties and guaranties (whether express or implied) from contractors, subcontractors,
architects, engineers, design professionals, manufacturers, material and labor suppliers and any other parties
involved in the design, development, construction or repair of the Real Property which are now in effect,
(ii) to the extent in the possession of OpCo, RealCo, and TRC, and to the extent assignable, all entitlements,
site plan approvals, building permits, certificates of use and occupancy, business licenses and other
governmental permits, licenses, approvals, certificates and authorizations pertaining to the Real Property
or the development, use or occupancy thereof (collectively, the “Permits”), (iii) all resident lists, data and
correspondence and current resident and lease files, all records and marketing and promotional materials
relating to the Real Property; and telephone exchange numbers (to the extent assignable), (iv) all surveys,
studies, reports, blueprints, drawings, plans and specifications (including structural, HVAC, mechanical
and plumbing plans and specifications) and other documentation for or with respect to the condition,
development, construction, maintenance, repair or operation of the Real Property or any part thereof, and
all soil tests, physical conditions reports, environmental reports and appraisals, (v) all vendor’s and
supplier’s lists and related files and all files, data and other information concerning service contracts, (vi) all
other existing books, records and documents used in connection with the operation of the Real Property or
any part thereof, and (vii) any and videos, photos, collateral and other representations of the Real Property
that are currently available on the OpCo website and linked web pages;
(g)
to the extent assignable, all management, leasing, service, supply, utility,
equipment rental, webhosting, maintenance, repair, and other contracts and agreements related to the
operation, management, leasing, repair, or maintenance of the Real Property;
(h)
all security deposits, patient trust accounts and other resident deposits not applied
per their terms prior to the Closing (as defined below);
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(i)
debt service and replacement reserves held by HUD, with all reserves required by
HUD replenished in full by the Receiver prior to Closing;
(j)

those contracts and agreements described on the attached Schedule 1.3; and

(k)
all original books and records relating to the Purchased Assets in the Receiver’s
possession or under his control.
1.2. Excluded Purchased Assets. The Purchased Assets shall not include any of the following:
(a)
any intellectual property, including, any rights and interests of TRC, RealCo, and
OpCo (including any licenses) in the name “Santé of Tucson”, any other trade names, trademarks and
service marks, patent rights, copyrights, whether domestic or foreign (as well as applications, registrations
of certificates for any of the foregoing), inventions, trade secrets, proprietary processes, software, logos,
URL’s, trade dress, menus, designs and other industrial and intellectual property rights used by OpCo,
RealCo or TRC in connection with Santé of Tucson (the “Intellectual Property”);
(b)
(c)
prepaid accounts; and
(d)

any unassignable Permits;
all cash, accounts receivable (including amounts earned but not yet billed), and
any contracts not listed on Schedule 1.3.

1.3. Assumed Liabilities. Buyer shall assume the following liabilities of TRC, RealCo, and OpCo
(collectively, the “Assumed Liabilities”):
(a)
that loan in the original amount of Seventeen Million One Hundred Eighty-One
Thousand Two Hundred Dollars ($17,181,200) payable to Barings Multifamily Capital LLC ("Barings")
and guaranteed by Housing and Urban Development (the “HUD Loan”);
Date;

(b)

all liabilities associated with the operation of the Santé of Tucson after the Closing

(c)
those liabilities and obligations accruing, arising out of, or relating to events or
occurrences happening on or after the Closing Date under the contracts and agreements listed on
Schedule 1.3 attached hereto; and
(d)
any liabilities expressly assumed by Buyer under the Operations Transfer
Agreement attached hereto as Exhibit “B”.
1.4.
Excluded Liabilities. The elimination of any risk of transferee liability attaching to Buyer is
a primary inducement to Buyer in entering into this transaction. Except solely for the Assumed Liabilities,
Buyer is not assuming any other liabilities, of any nature whatsoever, of or relating to Receiver, TRC, RealCo,
OpCo, Santé, or any other third party. Notwithstanding any other provision of this Agreement or any schedule
or exhibit hereto, except for the Assumed Liabilities, Receiver, TRC, RealCo, OpCo, and Santé, shall retain
and be solely responsible for their respective liabilities, and Buyer shall not assume or otherwise be
responsible or liable for, any liabilities of Receiver, TRC, RealCo, OpCo, or Santé, whether liquidated or
unliquidated, known or unknown, whether arising out of or relating to the Property, the Purchased Assets, or
otherwise, or whether arising out of or relating to any events or occurrences on or prior to the Closing Date.
1147205.09/LA
376462-00003/2-12-19/ddh/ddh

DEN 99793611v2

-3-

Exhibit A
Page 3

Case 8:16-cv-02257-CJC-DFM Document 321-2 Filed 02/22/19 Page 8 of 67 Page ID
#:10642

1.5. Employee Vacation Accruals. To the extent Buyer is permitted under applicable labor laws
to, and does assume the liability for, accrued vacation, the Receiver will deliver to Buyer at Closing an
amount equal to the total cash value of the accrued vacation of current employees of Santé of Tucson who
become employees of the entity operating Santé of Tucson after the Closing.
1.6. Transition. The Agreement to Provide Management Services by and between OpCo and
Santé Operations, LLC shall terminate on the Closing Date. However, to the extent possible and permitted
under applicable law and regulations, Santé will cooperate with Buyer for Buyer to use Santé of Tucson’s
in-place Medicare number in connection with the operation of Santé of Tucson and to assign any contracts
the Buyer wishes to assume (Buyer retains the right to not assume any contracts) for a reasonable period
after the Closing, subject to Medicare requirements and in accordance with the Operations Transfer
Agreement attached as Exhibit “B”. Notwithstanding the foregoing, except with respect to such use, TRC
and the Buyers shall cease all use of the name Santé of Tucson immediately upon the Closing Date.
1.7. Proceeds of Operations Prior to Closing. The Receiver shall be entitled to all cash and collect
all accounts receivable outstanding as of the Closing Date and shall be responsible for the payment of all
accounts payable with respect to the period prior to the Closing Date, including, without limitation,
Medicare, Medicaid or other third-party payor overpayments or audit amounts, bed taxes and civil monetary
penalties, and employee taxes. Payments with respect to accounts receivable associated with operations
prior to the Closing Date, to the extent received by TRC or Buyer after the Closing Date, shall be
immediately delivered to the Receiver. Conversely, if the Receiver is inadvertently paid accounts
receivable associated with operations after the Closing Date, they shall be immediately delivered to Buyer.
1.8. Motion for Court Approval; Application for HUD Consent. Within seven (7) days of the
execution of this Agreement, (a) the Receiver will file a motion requesting the entry of an order by the
United States District Court for the Central District of California, Southern Division (the “Court”)
approving the transactions contemplated herein (“Court Approval”), without overbid procedures; and
(b) Buyer will submit a complete package to Barings requesting Baring’s and HUD’s consent to the
assignment and assumption of the HUD Loan (provided the Receiver and Santé have supplied all
information necessary and requested by Buyer after the execution of this Agreement (with information
requested from Santé to be concurrently requested from the Receiver) within one business day of request).
1.9. Closing Date. The closing (the “Closing”) of the purchase and sale of the Purchased Assets
shall occur within five (5) business days after the later of the date (a) Court Approval has been obtained,
and (b) Barings and HUD have consented to the assignment and assumption of the HUD Loan (“HUD
Consent”), or such later date as is mutually agreed to by Buyer and the Receiver (the “Closing Date”).
TIME SHALL BE OF THE ESSENCE with respect to Buyer’s obligation to close on the Closing Date. If
Court Approval has not been received by March 31, 2019, and/or HUD Consent have not been received by
April 30, 2019, then the Receiver may, in the Receiver’s sole and absolute discretion, terminate this
Agreement by written notice to Buyer, in which case, this Agreement shall automatically terminate and,
provided that Buyer timely submitted the complete loan package as required pursuant to Section 1.8 and is
not otherwise in default, the Earnest Money Deposit shall be returned to Buyer, without interest, and neither
party hereto shall have any further obligations hereunder other than those which expressly survive the
termination of this Agreement. Further, if the Closing (as defined below) does not occur on or before
June 30, 2019 then this Agreement shall automatically terminate and, provided that Buyer timely submitted
the complete loan package as required pursuant to Section 1.8 and is not otherwise in default, the Earnest
Money Deposit shall be returned to Buyer, without interest, and neither party hereto shall have any further
obligations hereunder other than those which expressly survive the termination of this Agreement.
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ARTICLE 2.
PURCHASE PRICE
2.1. Purchase Price. The purchase price for the Purchased Assets shall be One Million Three
Hundred Sixty-Eight Thousand Dollars ($1,368,000) (the “Purchase Price”). Buyer shall deliver in cash,
certified or bank cashier’s check, or by a confirmed Federal Reserve wire transfer of funds, One Million
and Sixty Eight Thousand Dollars ($1,068,000) in immediately available funds, to the Receiver at or before
the Closing (inclusive of the Earnest Money Deposit), from which (a) $100,000 will be delivered to Santé
Partners II, LLC, Santé Tucson, LLC, Santé GP Tucson, LLC, and Santé Operations, LLC jointly, which
amount plus the amounts to be delivered pursuant to a Post Closing Services Agreement between the
Receiver and Santé shall be in full settlement of all amounts due each and any of them in connection with
Santé of Tucson, including any loans, any amounts otherwise owed, and in full redemption of their
partnership interests in TRC, (b) the Receiver will be repaid for amounts advanced by the Receiver to fund
operations prior to the Closing, and (c) the remainder constituting payment for the Purchased Assets.
2.2. Earnest Money Deposit. On or before November 15, 2018, Buyer delivered to the Receiver
a deposit of One Hundred Thousand Dollars ($100,000) (the “Initial Deposit”). Within three (3) business
days of the execution by all parties of this Agreement, Buyer shall deliver to the Receiver an additional
Two Hundred Thousand Dollars ($200,000) (the “Second Deposit”, and collectively with the Initial
Deposit the “Earnest Money Deposit”). The Earnest Money Deposit shall be (a) credited against the
purchase price to be delivered to the Receiver at the Closing; (b) returned to Buyer if required to be returned
to Buyer pursuant to the express terms and provisions of this Agreement; or (c) retained by Receiver as
liquidated damages pursuant to the express terms and provisions of this Agreement.
2.3. Holdback. The Receiver will hold One Hundred Fifty Thousand Dollars ($150,000) of the
Purchase Price in a segregated account for eighteen (18) months following the Closing Date to cover (a) any
reimbursements/repayments required by Medicare with regard to payments received for services prior to
the Closing Date, (b) the payment of patient or employee claims (including deductibles) arising out of
services provided prior to the Closing Date, and (c) any indemnification obligations set forth in the
Operations Transfer Agreement attached hereto as Exhibit “B.” In the event of a valid claim by Buyer for
such reimbursement/repayment or indemnification claims described in the preceding sentence, the Receiver
shall pay to Buyer from such holdback the amount of the claim. Any disputes regarding the validity of
such a claim shall be resolved pursuant to the dispute resolution provisions of this Agreement. Buyer shall
promptly notify the Receiver and Santé of any notices of Medicare requests or audits and other
indemnification claims and in no case later than seven (7) days of receipt. If Buyer fails to timely provide
such notification, the Holdback shall not be applied to such reimbursement/repayment or indemnification
claim unless the Receiver is not prejudiced or damaged as a result of such failure to give timely notification.
The Receiver shall have sole control over the negotiation, settlement or dispute or such claims. If a proper
indemnification claim shall have been made by Buyer hereunder but shall not yet have been finally
determined, the Receiver shall withhold release of the holdback amount to the extent, and only to the extent,
necessary to retain funds sufficient to pay such claimed indemnification amount through offset as
contemplated hereby and no interest shall accrue on any such amounts so withheld.
2.4.
Allocation of Purchase Price. The parties shall agree on the allocation of the Purchase Price
between the Real Property and other interests. The parties agree that they will not take a position inconsistent
with such allocation except with the written consent of the other parties to this Agreement. Upon request by
any party, the other parties shall execute and file with the Internal Revenue Service, or other applicable
governmental authorities, such forms, notices, returns, reports, affidavits, or other documents as such party
reasonably requests, setting forth the agreed upon allocation of the Purchase Price as determined in
accordance with this Section 2.4. The provisions of this Section 2.4 shall survive the Closing.
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ARTICLE 3.
CONDITION OF TITLE
3.1. Title.
(a)
Buyer may order from the title company of its choice (the “Title Company”): (i) a
preliminary title commitment for the Real Property (the “Title Commitment”) issued by the
Title Company, and (ii) copies of all documents of record referred to in the Title Commitment as exceptions
to title to the Real Property (the “Title Documents”).
(b)
Buyer shall be responsible to have prepared and delivered to the Title Company
any survey of the Real Property required by Buyer, at Buyer’s sole expense (the “Survey”) to satisfy
Buyer’s objectives (including the issuance by the Title Company of any requested title endorsements);
provided, however, that in no event shall the issuance or receipt of any such Survey or any such extended
coverage and/or the receipt of any title endorsements be a condition precedent to, or delay, the Closing.
(c)
Notwithstanding the foregoing or anything to the contrary contained herein, Buyer
and Receiver acknowledge that although Receiver has no obligation to cure any title matters, Receiver does
agree as a precondition to Buyer’s obligation to close on the purchase of the Purchased Assets, to deliver
title to the Real Property at Closing, pursuant to the Court Approval, free and clear of delinquent real
property taxes.
(d)
If, prior to the Closing Date, Buyer discovers any materially adverse title defects
which arose after the execution of this Agreement and (i) have an aggregate valuation of more than
$100,000, (ii) were not disclosed in any title commitment, and (iii) are not the result from any act of Buyer
or Buyer’s Consultants, as defined below (the “Additional Title Defects”), then Buyer shall have the right
to deliver written notice to Receiver of any such Additional Title Defects which are not satisfactory to
Buyer within five (5) days after receipt of the updated Title Commitment disclosing such Additional
Title Defects (an “Additional Title Notice”). If Buyer delivers an Additional Title Notice within such five
(5)-day period, then within five (5) business days of receipt of such Additional Title Notice, Receiver shall
deliver written notice to Buyer identifying which disapproved items Receiver will undertake to cure or not
cure (“Receiver’s Response”). Receiver’s failure to deliver Receiver’s Response shall be deemed to be
Receiver’s election to not cure any such Additional Title Defects. If Receiver (A) does not timely deliver
Receiver’s Response, or (B) notifies or is deemed to have notified Buyer that Receiver is unable or
unwilling to cure any of Buyer’s objections, then Buyer shall have the right to terminate this Agreement by
written notice given to Receiver within three (3) business days after the earlier of (x) the expiration of such
five (5)-business day period, and (y) the date Receiver provides Receiver’s Response to Buyer. If Buyer
fails to affirmatively terminate this Agreement within such period then the Additional Title Defects shall
be deemed to be approved by Buyer.
3.2. Disclaimer of Title, Warranty. Nothing in this Agreement shall be construed as a warranty
or representation Receiver, either express or implied, concerning Receiver’s title to the Real Property, and
Receiver makes no such warranty or representation (and Buyer acknowledges that Receiver is only in
possession of the Real Property and does not and have not at any time owned title to the Real Property).
Buyer is relying solely upon the receiver’s deed from Receiver to Buyer recorded at Closing, and Buyer’s
own due diligence investigations of the Property and any title insurance it chooses to obtain respecting title
to the Real Property.
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ARTICLE 4.
DUE DILIGENCE; PRE-CLOSING
4.1. Delivery of Due Diligence Materials by Receiver.
(a)
Receiver has made available to Buyer for inspection and right to copy, at Buyer’s
expense, certain documents, environmental studies, soils studies, and surveys, and plans, specifications,
maps, surveys and other similar materials relating to the physical and environmental condition of the Real
Property and the other Purchased Assets to the extent in Receiver’s possession or control (collectively, the
“Reports”). Receiver makes no representations or warranties regarding the completeness or accuracy of
the Reports or that the Reports are complete copies of the same or that other reports and documents may
exist. Buyer acknowledges and understands that all such materials made available by Receiver are only for
Buyer’s convenience in purchasing the Real Property and the other Purchased Assets, and Buyer has relied
exclusively upon its own independent investigation and evaluation of every aspect of the Real Property and
the other Purchased Assets and not on any materials made available by Receiver.
(b)
Without limiting the generality of the foregoing, Receiver has made available to
Buyer, for review and copying, at Buyer’s expense, certain due diligence items to the extent in Receiver’s
possession or control (together with the Reports, collectively, “Due Diligence Items”). Receiver
acknowledges Buyer may desire to discuss or otherwise inquire about matters related to the Purchased
Assets with various governmental entities and utilities and the other Due Diligence Items with other third
parties. In this regard, Buyer is permitted to contact all necessary third parties, and discuss with such third
parties the Due Diligence Items; provided, however, with respect to any contact and/or discussions with
any governmental entity or regulatory agency, Receiver is first given at least two (2) business days’ prior
written notice and a reasonable opportunity to be present at such contact or discussions (which may include
telephone conferences) at a time and location reasonably convenient to Receiver. For avoidance of doubt,
in no event shall Buyer be permitted to terminate this Agreement as a result of any review or investigation
of the Due Diligence Items or as a result of any of its due diligence inquiries.
(c)
At the request of Buyer at any time during the pendency of this Agreement,
Receiver and Santé shall promptly provide to Buyer any other information, documents or materials
pertaining to the Real Property that is reasonably requested by Buyer, to the extent within the possession
or control of Receiver and/or Santé.
(d)
Receiver and Santé shall have an ongoing obligation during the pendency of this
Agreement to provide Buyer with any document described above coming into such their possession or
produced by them (or of which Receiver or Santé otherwise becomes aware) after the initial delivery of the
Due Diligence information.
4.2. Operation in the Ordinary Course. Prior to the Closing, Receiver covenants not to take any
action without the prior consent of Buyer (not to be unreasonably withheld), other than actions
(a) authorized under this Agreement, (b) authorized or required by a court order or any governmental
authority, or (c) taken in the ordinary course of business and consistent with Receiver’s past practices.
4.3. Service Contracts. To Receiver’s actual knowledge, there are no service contracts affecting
the Real Property which RealCo or OpCo is a party, which will be binding on Buyer following the Closing.
4.4. Mechanic’s Liens. Buyer shall not permit any mechanic’s or materialmen’s liens or any
other liens to attach to the Property by reason of any actions or inactions of Buyer or any of Buyer’s agents,
contractors, engineers, surveyors, attorneys and employees (“Consultants”). The provisions of this
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paragraph shall survive the termination of this Agreement, and if not so terminated, shall survive the closing
of the Agreement and delivery of Receiver’s deed for the Property.
4.5. Documents. In the event this Agreement is terminated for any reason (including due to either
party’s default), Buyer shall immediately deliver to Receiver, at no cost to Receiver, the originals (or copies
if the originals are not available) of all studies, tests, surveys, applications, maps, agreements, plans and
other documents related to the Property in Buyer’s possession or control, whether previously delivered to
Buyer by Receiver, and any reports, studies or other information prepared or compiled for Buyer by the
Consultants or other third-party, in connection with Buyer’s investigation of the Property (“Third-Party
Reports”) or obtained by Buyer in connection with its investigation and analysis of the Property, and, upon
written request of Receiver, Buyer shall assign to Receiver, AS-IS and without representation or warranty
as to accuracy or completeness, and subject to the proprietary rights of any third party consultants and any
limitations imposed by them, all right, title and interest of Buyer in and to all or any portion of such
documents as specified by Receiver; provided, however, that this Section 4.5 shall not apply to:
(a) confidential information; (b) any information subject to a legal privilege (including, without limitation,
legal memoranda); or (c) accounting and financial information (including, without limitation, financial
models regarding the Property). The provisions of this Section 4.5 shall survive any termination of this
Agreement.
ARTICLE 5.
CLOSING
5.1. Escrow. The parties may establish an escrow for the payment of the purchase price after the
Court Approval and HUD Consent have been obtained. In such case, the parties agree to provide reasonable
and customary additional escrow instructions in the usual form of the escrow holder for the purpose of
consummating the purchase and sale contemplated by this Agreement; provided, however, that standard
extension provisions in such escrow instructions shall not apply; and provided, further, that in the event of
any conflict between this Agreement and any escrow instructions, the provisions of this Agreement shall
control. Such escrow holder shall perform all customary functions of an escrow holder to consummate this
transaction, including among other duties the calculation of the prorations as well as serving as depository
for all funds, instruments, and documents needed for the Closing. Upon the Closing, the escrow holder is
hereby instructed to remit all of Receiver’s net sales proceeds from the sale to Receiver. In the event the
Escrow shall fail to close by reason of a party’s default, the defaulting party shall be liable for all Escrow
cancellation charges.
5.2. Closing Conditions.
(a)
Buyer’s obligation to Close is subject to and conditioned upon the satisfaction of
the following conditions (collectively, “Buyer’s Conditions”), which are for the benefit of Buyer and may
be waived by Buyer in its sole discretion:
(i)
Representations and Warranties. Each of the representations and
warranties of the Receiver contained in this Agreement is true and correct in all respects.
(ii)
Covenants. Each of the agreements, covenants and undertakings of the
Receiver contained in this Agreement, except for those calling for performance after Closing, will have
been performed and complied with in all material respects at or before Closing.
(iii)
No Injunction or Litigation. No order entered by a governmental authority
of competent jurisdiction shall have been issued and remain in effect that restricts, prohibits or prevents,
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and no litigation shall have been commenced by any person in any United States (state or federal) court
that seeks to restrict, prohibit or prevent, the consummation of the transactions contemplated hereunder.
(iv)

Court Approval. The Court Approval has been obtained;

(v)

HUD Consent. The HUD Consent has been obtained;

(vi)
Liens and Encumbrances. There shall be no lien, claim or encumbrance
of any kind or nature arising after the execution of this Agreement, which materially interferes with the use
of the Property for its intended purpose or which renders title unmarketable for commercial purposes
generally; and
(vii)
Condition of Property. There shall have been no material adverse change
in the physical condition of the Real Property since the execution of this Agreement.
(viii) Licensure. Provided that Buyer or its permitted assignee submitted
complete applications within seven (7) days of the execution of this Agreement and taken all actions
necessary to procure them, Buyer or its permitted assignee shall have obtained all licenses and permits
required to operate the Property, including the licenses issued by the Arizona Department of Health Services
(the “Department”), or Buyer shall otherwise be satisfied in its sole discretion that the Department has
approved all conditions to issuance of such licenses.
(b)
Receiver’s obligation to Close is subject to and conditioned upon the satisfaction
of the following conditions (collectively, “Receiver’s Conditions”), which are for the benefit of Receiver
and may be waived by Receiver in its sole discretion:
(i)
Representations and Warranties. Each of the representations and
warranties of the Buyer contained in this Agreement is true and correct in all respects.
(ii)
Covenants. Each of the agreements, covenants and undertakings of the
Buyer contained in this Agreement, except for those calling for performance after Closing, will have been
performed and complied with in all material respects at or before Closing.
(iii)
No Injunction or Litigation. No order entered by a governmental authority
of competent jurisdiction shall have been issued and remain in effect that restricts, prohibits or prevents,
and no litigation shall have been commenced by any person in any United States (state or federal) court
that seeks to restrict, prohibit or prevent, the consummation of the transactions contemplated hereunder.
(iv)

Court Approval. The Court Approval has been obtained;

(v)

HUD Consent. The HUD Consent has been obtained;

(vi)
Funds and Documents. All of the documents and funds required to be
delivered by Buyer to Receiver or the escrow holder (as the case may be) at the Closing pursuant to the
terms and conditions hereof shall have been delivered.
(c)
If the purchase and sale fails to close by the Closing Date due to a failure of a
condition to Closing, the party for whose benefit the Closing condition is set forth may terminate this
Agreement, by delivering written notice thereof to the other party, at any time thereafter until the Closing
occurs, so long as the failure of condition is not caused by such party’s breach of its obligations under this
Agreement. If and only if (i) Buyer so terminates in connection with the conditions set forth in
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Sections 5.2(a)(i), 5.2(a)(ii), 5.2(a)(iii), 5.2(a)(vi) or 5.2(a)(vii), or (ii) if Buyer terminates this Agreement
because Receiver fails to obtain Court Approval as required by the terms herein set forth, or (iii) HUD does
not consent to the assignment and assumption of the HUD Loan (unless Buyer did not submit a complete
package to Barings requesting such consent), then Buyer shall be entitled, as its sole and exclusive remedy,
to the return of the Earnest Money Deposit, and the parties shall have no further rights or obligations in
connection with this Agreement.
5.3. Buyer’s Deliveries. Not later than one (1) business day prior to the Closing Date (or such
reasonable period earlier to the extent required by HUD), Buyer shall deliver to the Receiver or the escrow
holder:
(a)
The difference between the Purchase Price and the Earnest Money Deposit, and all
costs and fees required to be paid by Buyer pursuant to Sections 5.5 and 5.6 below, all in immediately
available funds;
(b)
Any declaration or other statement which may be required to be submitted to the
local assessor with respect to the terms of the sale of the Property;
(c)

A closing statement executed by Buyer;

(d)
Resolutions, certificates of good standing, and such other organizational
documents, in form acceptable to the Title Company, authorizing the execution, delivery and performance
by Buyer of this Agreement and designating one or more members to execute documents on Buyer’s behalf
in connection with this transaction; and
(e)
Such other documents and instruments as may be reasonably requested by
Receiver or any escrow holder in order to consummate this transaction.
5.4. Receiver’s Deliveries. Not later than one (1) business day prior to the Closing Date, Receiver
shall deliver to Buyer or an agreed upon escrow holder:
to Buyer;

(a)

A fully executed and acknowledged receiver’s deed conveying the Real Property

(b)

A closing statement executed by Receiver;

(c)
A commercially reasonable and industry standard owner’s affidavit (the “Owner’s
Affidavit”) in a form designated by and acceptable to Receiver;
(d)
A fully executed Bill of Sale conveying all Property other than the Real Property
and Improvements; and
(e)
Such other documents and instruments as may be required herein or reasonably
required by Buyer or any escrow holder in order to consummate this transaction.
5.5.

Prorations.

(a)
General. All normal and customarily proratable items, including, without
limitation, collected rents, operating expenses, all current installments of real estate taxes, assessments,
bonds and personal property or use taxes, if any, shall be prorated as of the Closing Date. If, however,
subsequent to the Closing, by reason of any change in assessment or change in rate or any other reason, the
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real estate taxes for the fiscal year covered by such apportionment should be determined to vary from those
apportioned, the amount of any refund received by, or payment due from, Buyer shall be apportioned
between Receiver and Buyer as of the Closing Date at the request of either party. Escrow Holder shall
prepare and deliver to Receiver and Buyer a proration schedule (the “Proration Schedule”) of the
adjustments described in this Section 5.5 not later than two (2) days prior to Closing. Such adjustments
shall be paid by Buyer to Receiver (if the prorations result in a net credit to Receiver) or by Receiver to
Buyer (if the prorations result in a net credit to Buyer), by increasing or reducing the cash to be paid by
Buyer at Closing. Any apportionments and prorations which are not expressly provided for below shall be
made in accordance with customary practice in Pima County, in the State of Arizona.
(b)
Operating Expenses. All of the operating, maintenance, taxes (other than real
estate taxes, such as rental taxes), and other expenses incurred in operating the Property that Receiver
customarily pays, and any other costs incurred in the ordinary course of business for the management and
operation of the Property, shall be prorated on an accrual basis. Receiver shall pay all such expenses that
accrue prior to Closing and Buyer shall pay all such expenses that accrue from and after the Closing Date.
Notwithstanding anything in this Agreement, Receiver is not obligated to pay any contractors, vendors or
others associated with the Property.
(c)
Utilities. The final readings and final billings for utilities will be made, if possible,
as of the Closing Date, in which case Receiver shall pay all such bills as of the Closing Date and no proration
shall be made at the Closing with respect to utility bills. Otherwise, a proration shall be made based upon
the parties’ reasonable good faith estimate and a readjustment made within thirty (30) days after the
Closing, if necessary. Receiver shall be entitled to the return of any deposit(s) posted by it with any utility
company, and Receiver shall notify each utility company serving the Property to terminate Receiver’s
account, effective as of noon on the Closing Date.
(d)
Real Estate Taxes. Any real estate ad valorem or similar taxes for the Property, or
any installment of assessments payable in installments which installment is payable in the calendar year of
Closing, shall be prorated to the date of Closing, based upon actual days involved. The proration of real
property taxes or installments of assessments shall be based upon the assessed valuation and tax rate figures
(assuming payment at the earliest time to allow for the maximum possible discount) for the year in which
the Closing occurs to the extent the same are available; provided, however, that in the event that actual
figures (whether for the assessed value of the Property or for the tax rate) for the year of Closing are not
available at the Closing Date, the proration shall be made using figures from the preceding year (assuming
payment at the earliest time to allow for the maximum possible discount). The proration of real property
taxes or installments of assessments shall be final and not subject to re-adjustment after Closing.
(e)
AHCCCS Provider Tax. Any quality assessments and supplemental payments
relating to the Facility under the Arizona Health Care Cost Containment System (AHCCCS), Az. Rev.
Stat. Ann. 36-2999.51 et seq. and Ariz. Admin. Code R9-28-702 et seq., shall be prorated between
Receiver and Buyer as of the Closing Date. Receiver shall be responsible for that portion of any quarterly
quality assessments payable to the Arizona Department of Revenue for the period occurring prior to the
Closing Date, and Buyer is responsible for that portion of any quarterly quality assessments payable to the
Arizona Department of Revenue for the period occurring as of and after the Closing Date. Buyer shall
receive from Receiver a credit for any quality assessment payments made by Buyer that relate to the period
occurring prior to the Closing Date. Receiver shall be entitled to that portion of any supplemental payments
made to Buyer by AHCCCS (or AHCCCS contractors) after the Closing Date to the extent such
supplemental payments relate to quality assessments paid or owed by Receiver for the period prior to the
Closing Date. Buyer shall remit to Receiver any such supplemental payments received by Buyer after the
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Closing Date, including any subsequent reconciliation payments or adjustments to such supplemental
payments made by AHCCCS (or AHCCCS contractors).
(f)
Insurance Premiums. No proration shall be made in relation to insurance
premiums and insurance policies will not be assigned to Buyer.
(g)
Assigned Property Contracts. Although the parties anticipate that no service
contracts will be assigned at Closing, any amounts payable under any contracts affecting the Property which
are assigned to Buyer at Closing (if any) shall be prorated on an accrual basis. Receiver shall pay all
amounts due thereunder which accrue prior to the Closing and Buyer shall pay all amounts accruing on the
Closing Date and thereafter.
(h)
No Post-Closing Adjustments. Buyer and Receiver hereby acknowledge and agree
that neither Buyer nor Receiver shall have any right to re-adjust any item on the Proration Schedule (or any
item omitted therefrom) after the Closing. The provisions of this Section 5.5 shall survive the Closing and
delivery of the receiver’s deed to Buyer.
5.6. Closing Costs. Buyer shall pay: (a) any premiums for any title policy and endorsements it
elects to obtain, and (b) all county documentary taxes, transfer taxes and recording costs.
5.7. Possession Upon the Closing. Receiver shall deliver possession of the Purchased Assets to
Buyer upon the Closing.
ARTICLE 6.
REPRESENTATIONS AND WARRANTIES OF BUYER
6.1.

Representations and Warranties of Buyer. Buyer represents and warrants as follows:

(a)
Authority. The execution and delivery of this Agreement, and the consummation
of the transactions contemplated hereby, have been duly authorized and approved by all requisite action of
Buyer, and no other authorizations or approvals, whether of governmental bodies or otherwise, will be
necessary in order to enable Buyer to enter into or to comply with the terms of this Agreement.
(b)
Binding Effect of Documents. This Agreement and the other documents to be
executed by Buyer hereunder, upon execution and delivery thereof by Buyer, will have been duly entered
into by Buyer, and will constitute legal, valid and binding obligations of Buyer. Neither this Agreement
nor anything provided to be done under this Agreement violates or shall violate any contract, document,
understanding, agreement or instrument to which Buyer is a party or by which it is bound.
(c)
No Pending or Threatened Litigation. No pending or threatened litigation exists
which if determined adversely would restrain the consummation of the transactions contemplated by this
Agreement or would declare illegal, invalid or non-binding any of Buyer’s obligations or covenants to
Receiver.
(d)
Survival of Buyer’s Representations and Warranties. All warranties and
representations of Buyer set forth in this Agreement shall survive for a period of twelve (12) months
following the Closing Date.
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ARTICLE 7.
“AS IS” SALE
7.1. Independent Investigation. Buyer shall have independently investigated, analyzed and
appraised the value, profitability and condition of the Property, including, without limitation, the geological
and soil condition of the Property, the fitness or suitability of the Property for Buyer’s intended use of the
Property and all environmental matters relating to the Property (including, but not limited to, the presence
or absence of hazardous or toxic substances or industrial hygiene in violation of any and all applicable
environmental laws), without relying on any representations of any kind (whether oral or written, express
or implied) made by Receiver to Buyer. Buyer is purchasing the Purchased Assets in their “AS IS, WHERE
IS” condition as of the Effective Date solely in reliance upon Buyer’s own investigations and evaluation
thereof and without any representation or warranty by Receiver as to the condition of the Purchased Assets.
7.2. AS-IS Purchase; No Side Agreements or Representations. Buyer acknowledges and agrees
that Buyer has independently and personally inspected the Purchased Assets, and the improvements and
entitlements related to the Purchased Assets, and Buyer has elected to go forward with the purchase of the
Purchased Assets on the basis of such personal examinations and inspections as Buyer has deemed
appropriate to make. Buyer agrees that AS A MATERIAL INDUCEMENT TO THE EXECUTION AND
DELIVERY OF THIS AGREEMENT BY RECEIVER, BUYER IS PURCHASING THE ASSETS IN AN
“AS IS” AND “WHERE IS” PHYSICAL CONDITION AND IN AN “AS IS” STATE OF REPAIR, WITH
ALL FAULTS. No person acting on behalf of Receiver is authorized to make, and by execution hereof
Buyer acknowledges and agrees that, except as specifically provided in this agreement, Receiver has not
made, does not make, and specifically negates and disclaims any representations, warranties, promises,
covenants, agreements or guaranties of any kind or character whatsoever, whether express or implied, oral
or written, past, present or future, of and to, concerning or with respect to:
(a)

the value of the Purchased Assets;

(b)

the income to be derived from the Purchased Assets;

(c)
the suitability of the Purchased Assets for any and all activities and uses which
Buyer may conduct thereon, including without limitation any development of the Property;
(d)
the habitability, merchantability, marketability, profitability or fitness for a
particular purpose of the Purchased Assets;
(e)

the manner, quality, state of repair, or lack of repair, of the Purchased Assets;

(f)
the nature quality, availability or condition of the Purchased Assets including
without limitation, the water, soil and geology;
(g)
the compliance of or by the Purchased Assets or the operation of the Purchased
Assets with any laws, rules, easements, ordinances, or regulations of any applicable governmental authority
or body;
(h)
the manner, condition, or quality of the construction or materials, if any,
incorporated into the Purchased Assets;
(i)
compliance with any environmental protection, pollution or land use laws, rules,
regulation, orders or requirements, including but not limited to, the Endangered Species Act, Title III of the
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Americans With Disabilities Act of 1990, as amended, and any other law, rule or regulation governing
access by disabled persons;
(j)
to the Real Property;

the presence or absence of hazardous or toxic substances at, on, under, or adjacent

(k)
the conformity of the improvements to any plans or specifications for the Property,
including any plans and specifications that may have been or may be provided to Buyer;
(l)
the conformity of the Property to past, current or future applicable zoning or
building requirements;

the Property;

(m)

deficiency of any undershoring;

(n)

deficiency of any drainage;

(o)

the existence or non-existence of land use zoning or building entitlements affecting

(p)

deficiency of any access to the Real Property and/or Improvements; and

(q)
with respect to any other matter concerning the Purchased Assets, except as may
be otherwise expressly stated herein, including any and all such matters referenced discussed or disclosed
in any documents delivered by Receiver to Buyer, in any public records of any governmental agency, entity
or utility company, or in any other documents available to Buyer.
Buyer acknowledges and agrees that the opportunity to inspect the Purchased Assets and review
information and documentation respecting the Purchased Assets (including that disclosed in the
Acknowledgment) as provided in this Agreement is sufficient to allow the Buyer to make an adequate
investigation of the Purchased Assets and that Buyer is relying solely on its own investigation of the
Purchased Assets and review of such information and documentation, and not, on any information provided
or to, be provided by Receiver. Buyer further acknowledges and agrees that any information made available
to Buyer or provided or to be provided by or on behalf of Receiver with respect to the Purchased Assets
was obtained from a variety of sources and that Receiver has not made any independent investigation or
verification of such information and make no representations as to the accuracy or completeness of such
information, except as may otherwise be provided herein. Buyer agrees to fully and irrevocably release all
such sources of information and preparers of information and documentation to the extent such sources or
preparers are Receiver, or its employees, members, officers directors, representatives, agents, servants,
attorneys, affiliates, parent companies, subsidiaries, successors or assigns, from any and all claims that it
may now have or hereafter acquire against such sources and preparers of information for any costs, loss,
liability, damage, expense, demand, action or cause of action arising from such information or
documentation. Receiver is not liable or bound in any manner by any oral or written statements,
representations or information pertaining to the Purchased Assets or the operation thereof furnished by any
of the foregoing entities and individuals or any other individual or entity. Buyer further acknowledges and
agrees that to the maximum extent permitted by law, the sale of the Purchased Assets as provided for herein
is made on an “AS-IS” condition and basis, with all faults, and that Receiver has no obligations to make
repairs, replacements or improvements.
7.3. NO LIABILITY TO RECEIVER. WITHOUT LIMITATION OF THE FOREGOING, AS
AN ESSENTIAL INDUCEMENT TO RECEIVER TO ENTER INTO THIS AGREEMENT, AND AS
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PART OF THE DETERMINATION OF THE CONSIDERATION GIVEN HEREUNDER, BUYER
ACKNOWLEDGES, UNDERSTANDS AND AGREES AS FOLLOWS:
(a)
BUYER ACKNOWLEDGES AND AGREES THAT RECEIVER IS ENTERING
INTO THIS AGREEMENT SOLELY IN CONNECTION WITH HIS OR HER DUTIES AS RECEIVER
PURSUANT TO THE COURT ORDERS (INCLUDING THE SEC ACTION). IN NO EVENT SHALL
RECEIVER, HIS AGENTS, SERVANTS, EMPLOYEES, CONSULTANTS, CONTRACTORS,
DIRECTORS, OFFICERS, ATTORNEYS, ACCOUNTANTS, AFFILIATES, SHAREHOLDERS,
MEMBERS, PARTNERS, REPRESENTATIVES, SUCCESSORS AND ASSIGNS (COLLECTIVELY,
THE “RECEIVER PARTIES”) BE LIABLE FOR ANY ERROR OF JUDGMENT OR ACT DONE BY
THE RECEIVER PARTIES, OR BE OTHERWISE RESPONSIBLE OR ACCOUNTABLE UNDER ANY
CIRCUMSTANCE WHATSOEVER, EXCEPT IF THE RESULT OF THE RECEIVERS PARTIES’
GROSS NEGLIGENCE OR INTENTIONAL MISCONDUCT. THE RECEIVER PARTIES SHALL
NOT HAVE ANY PERSONAL LIABILITY OR OBLIGATION ARISING OUT OF THIS AGREEMENT
OR THE TRANSACTION CONTEMPLATED HEREBY AND BUYER HEREBY RELEASES,
DISCHARGES AND AGREES TO HOLD HARMLESS THE RECEIVER PARTIES FOR, FROM, AND
AGAINST ANY LIABILITY, DUTY OR OBLIGATION UNDER OR ARISING OUT OF THIS
AGREEMENT AND THE TRANSACTION CONTEMPLATED HEREBY; AND THIS AGREEMENT
AND ALL OF RECEIVER’S DUTIES AND OBLIGATIONS HEREUNDER OR ARISING
THEREFROM SHALL BE AND ARE SUBJECT TO THE COURT ORDERS (INCLUDING THE SEC
ACTION) AND ANY OTHER ORDER ISSUED IN CONNECTION WITH THIS RECEIVERSHIP. IF
RECEIVER SHALL DETERMINE IN ITS REASONABLE DISCRETION THAT THIS AGREEMENT
OR A PART OR PORTION THEREOF DOES NOT COMPLY WITH OR SATISFY ANY PROVISION
OR TERM OF THE COURT ORDERS (INCLUDING THE SEC ACTION) OR ANY OTHER ORDER
ISSUED IN CONNECTION WITH THE RECEIVERSHIP, THEN RECEIVER SHALL BE ENTITLED
TO TERMINATE THIS AGREEMENT UPON WRITTEN NOTICE TO BUYER.
(b)
NO PROVISION OF THIS AGREEMENT SHALL OPERATE TO PLACE ANY
OBLIGATION OR LIABILITY FOR THE CONTROL, CARE, MANAGEMENT OR REPAIR OF THE
ASSETS UPON ANY OF THE RECEIVER PARTIES NOR SHALL IT OPERATE TO MAKE ANY OF
THE RECEIVER PARTIES RESPONSIBLE OR LIABLE FOR ANY WASTE COMMITTED ON THE
ASSETS BY ANY PERSON OR FOR ANY DANGEROUS OR DEFECTIVE CONDITION OF THE
ASSETS OR FOR ANY NEGLIGENCE IN MANAGEMENT, UPKEEP, REPAIR OR CONTROL OF
THE ASSETS RESULTING IN LOSS OR INJURY OR DEATH TO ANY PERSON.
7.4.

Survival. The provisions of this Article 7 shall survive the Closing.
ARTICLE 8.
RELEASE AND INDEMNITY

8.1. Release. To the maximum extent permitted by law, Buyer, on behalf of itself and its past,
present and future agents, representatives, partners, shareholders, principals, attorneys, affiliates, parent
corporations, subsidiaries, officers, directors, employees, consultants, agents, predecessors, successors,
heirs and executors and assigns (collectively, “Buyer’s Parties”), hereby releases and forever discharges
Receiver and the other Receiver Parties, TRC, RealCo and OpCo , and each of their respective past, present
and future agents, representatives, partners, attorneys’, shareholders, principals, affiliates, parent
corporations, subsidiaries, officers, directors, employees, predecessors, successors, heirs, executors and
assigns (collectively, “Indemnitees”), from and against all claims, rights, remedies, recourse or other basis
for recovery, legal or administrative proceedings, losses, liabilities, damages, penalties, fines, liens,
judgments, costs or expenses whatsoever (including, without limitation, attorneys’ fees and costs)
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(collectively, ''Claims"), whether direct or indirect, known or unknown, foreseen, whether before or after
the Closing Date, which Buyer has or may have in the future, arising out of the physical, economic or legal
condition of the Purchased Assets, including without limitation any loss, damage, injury, illness, death or
other claim attributable to: (a) Buyer' s and/or any Buyer's Parties' use of the Purchased Assets or any part
thereof; (b) a defect in the design or construction of any improvements on or about the Real Property or the
physical condition of the Real Property, including without limitation the grading of the Real Property or
land adjacent to the Real Property, whether or not performed by an Indemnitee, and any surface and
subsurface conditions; (c) the presence on the Real Property of any threatened or endangered species, or
any archaeological sites, artifacts or other matters of archaeological significance, or any hazardous or toxic
substances or industrial hygiene in violation of any and all applicable environmental laws including, without
limitation, all claims in tort or contract and any claim for indemnification or contribution arising under the
Comprehensive Environmental Response, Compensation, and Liability Act ( 42 U.S.C. Section 9601, et
seq.) or any similar federal, state or local statute, rule or ordinance relating to liability of property owners
for environmental matters; (d) any act, omission or representation of Buyer or any of Buyer's Parties;
(e) any accident or casualty on the Property caused by or attributable to the acts or omissions of any
Indemnitees, Buyer or Buyer' s Parties on or about the Real Property; (f) a violation or alleged violation by
any Indemnitee, Buyer, or Buyer's Parties of any law now or hereinafter enacted, including, without
limitation, any requirements of the city in which the Property is located; (g) a slope failure or surface or
subsurface geologic or groundwater condition caused by or attributable to any lndemnitee, Buyer or Buyer' s
Parties; (h) the design, construction, engineering or other, work with respect to the Property provided or
performed by or caused by or attributable to any Indemnitee, Buyer or Buyer's Parties, whether before or
after the Closing Date; (i) any other cause whatsoever in connection with Buyer's use of the Property or
Buyer's performance under the Agreement or any of the instruments executed and delivered at Closing in
connection herewith; U) any breach by Buyer in the performance of its obligations under this Agreement
or the other instruments executed and delivered at Closing in connection herewith; or (k) the application of
the principles of strict liability in connection with the Property (collectively, the "Released Claims").
With respect to this release and discharge, Buyer, on behalf of itself and all of Buyer's Parties,
hereby acknowledges that the Released Claims may include Claims of which Buyer is presently unaware,
or which Buyer does not presently suspect to exist, or which may not yet have accrued or become manifest,
and which, if known by Buyer on the Effective Date or the Closing Date would materially affect Buyer's
release and discharge of Receiver and the other Indemnitees. Buyer hereby acknowledges that it has read
and is familiar with the provisions of California Civil Code Section 1542 ("Section 1542"), which is set
forth below:
"A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE
CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS OR HER FAVOR
AT THE TIME OF EXECUTING THE RELEASE, WHICH IF KNOWN BY HIM OR
HER MUST HA VE MATERIALLY AFFECTED HIS OR HER SETTLEMENT WITH
THE DEBTOR."
BY INITIALING BELOW, BUYER HEREBY WAIVES THE PROVISIONS OF SECTION 1542
SOLELY [N CONNECTION WITH THE MATTERS WHICH ARE THE SUBJECT OF THE
FOREGOING WA IVERS AND RELEASES:

~

Buyer's Initials

8.2.

Survival. The provisions of this Article 8 shall survive the Closing.
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(collectively, "Claims"), whether direct or indirect, known or unknown, foreseen, whether before or after
the Closing Date, which Buyer has or may have in the future, arising out of the physical, economic or legal
condition of the Purchased Assets, including without limitation any loss, damage, injury, illness, death or
other claim attributable to: (a) Buyer's and/or any Buyer's Parties' use of the Purchased Assets or any part
thereof; (b) a defect in the design or construction of any improvements on or about the Real Property or the
physical condition of the Real Property, including without limitation the grading of the Real Property or
land adjacent to the Real Property, whether or not performed by an Indemnitee, and any surface and
subsurface conditions; (c) the presence on the Real Property of any threatened or endangered species, or
any archaeological sites, artifacts or other matters of archaeological significance, or any hazardous or toxic
substances or industrial hygiene in violation of any and all applicable environmental laws including, without
limitation, all claims in tort or contract and any claim for indemnification or contribution arising under the
Comprehensive Environmental Response, Compensation, and Liability Act (42 U.S.C. Section 9601, et
seq.) or any similar federal, state or local statute, rule or ordinance relating to liability of property owners
for environmental matters; (d) any act, omission or representation of Buyer or any of Buyer's Parties;
(e) any accident or casualty on the Property caused by or attributable to the acts or omissions of any
Indemnitees, Buyer or Buyer's Parties on or about the Real Property; (f) a violation or alleged violation by
any Indemnitee, Buyer, or Buyer's Parties of any law now or hereinafter enacted, including, without
limitation, any requirements of the city in which the Property is located; (g) a slope failure or surface or
subsurface geologic or groundwater condition caused by or attributable to any Indemnitee, Buyer or Buyer's
Parties; (h) the design, construction, engineering or other, work with respect to the Property provided or
performed by or caused by or attributable to any Indemnitee, Buyer or Buyer's Parties, whether before or
after the Closing Date; (i) any other cause whatsoever in connection with Buyer's use of the Property or
Buyer's performance under the Agreement or any of the instruments executed and delivered at Closing in
connection herewith; (j) any breach by Buyer in the performance of its obligations under this Agreement
or the other instruments executed and delivered at Closing in connection herewith; or (k) the application of
the principles of strict liability in connection with the Property (collectively, the "Released Claims").
With respect to this release and discharge, Buyer, on behalf of itself and all of Buyer's Parties,
hereby acknowledges that the Released Claims may include Claims of which Buyer is presently unaware,
or which Buyer does not presently suspect to exist, or which may not yet have accrued or become manifest,
and which, if known by Buyer on the Effective Date or the Closing Date would materially affect Buyer's
release and discharge of Receiver and the other Indemnitees. Buyer hereby acknowledges that it has read
and is familiar with the provisions of California Civil Code Section 1542 ("Section 1542"), which is set
forth below:
"A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE
CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS OR HER FAVOR
AT THE TIME OF EXECUTING lHE RELEASE, WHICH IF KNOWN BY HIM OR
HER MUST HAVE MATERIALLY AFFECTED HIS OR HER SETTLEMENT WITH
THE DEBTOR."
BY INITIALING BELOW, BUYER HEREBY WAIVES THE PROVISIONS OF SECTION 1542
SOLELY IN CONNECTION WITH THE MATTERS WHICH ARE THE SUBJECT OF THE
FOREGOING WAIVERS AND RELEASES:

Y5
Buyer's Initials
8.2.

Survival. The provisions of this Article 8 shall survive the Closing.
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ARTICLE 9.
DISPUTE RESOLUTION
9.1. Court Trial. Each party to this Agreement hereby expressly waives any right to trial by jury
with respect to any claim, demand, action or cause of action (a) arising under this Agreement, including,
without limitation, any present or future modification thereof, or (b) in any way connected with or related
or incidental to the dealings of the parties hereto or any of them with respect to this Agreement (as now or
hereafter modified) or any other instrument, document or agreement executed or delivered in connection
herewith, or the transactions related hereto or thereto, in each case whether such claim, demand, action or
cause of action is now existing or hereafter arising, and whether sounding in contract or tort or otherwise;
and each party hereby agrees and consents that any such claim, demand or cause of action shall be decided
by court trial without a jury, and that any party to this Agreement may file an original counterpart or a copy
of this section with any court as written evidence of the consent of the parties hereto to the waiver of any
right they might otherwise have to trial by jury. The parties shall be entitled to recover only their actual
damages, and no party shall be entitled to recover any consequential damages, punitive damages, or any
other damages that are not actual damages.
9.2. Venue. Any action shall be commenced and maintained in the Court. The parties irrevocably
consent to jurisdiction and venue in such Court and agree not to seek transfer or removal of any action
commenced in accordance with the terms of this article.
ARTICLE 10.
NATURAL HAZARD DISCLOSURE STATEMENT
10.1. Buyer’s Acknowledgment. Buyer acknowledges that: (a) it is a sophisticated and
experienced purchaser of real property; (b) Buyer and Receiver are parties of equal bargaining strength;
(c) this Agreement is not a contract of adhesion but has been expressly negotiated between the parties; and
(d) this Agreement concerns a transaction that is private in nature. Buyer further acknowledges that it has
the opportunity to make, has made or will make its own independent investigations, as provided in this
Agreement, and that the opportunity for investigation provided herein allows the Buyer to determine,
among other issues, whether the Real Property is located in any natural hazard areas.
ARTICLE 11.
CONDEMNATION AND DESTRUCTION
11.1. Eminent Domain or Taking. If proceedings under a power of eminent domain relating to the
Real Property or any part thereof are commenced prior to the Closing, Receiver shall promptly notify Buyer
in writing and the following terms shall apply:
(a)
If such proceedings involve the taking of title to all or a Material (defined below)
portion of the Real Property, Buyer may elect to terminate this Agreement by written notice given within
ten days of Receiver’s written notice to Buyer advising of such proceedings, in which case neither party
shall have any further rights or obligations hereunder, except for those which are expressly stated to survive
termination of this Agreement.
(b)
If the proceedings do not involve the taking of title to all or a Material portion of
the Real Property, or if Buyer does not elect to terminate this Agreement, this transaction shall be
consummated as described herein and any award or settlement payable with respect to such proceeding
shall be paid or assigned to Buyer upon the Closing.
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(c)
If the purchase and sale of the Purchased Assets is not consummated for any
reason, any condemnation award or settlement shall belong solely to Receiver.
11.2. Damage or Destruction. Except as provided in this Section 11.2, prior to the Closing, the
entire risk of loss of damage by earthquake, landslide, fire or other casualty shall be borne and assumed
solely by Receiver. If, prior to the Closing any part of the Real Property or improvements thereon is
damaged or destroyed by earthquake, landslide, fire or other casualty, Receiver shall promptly inform Buyer
of such fact in writing and advise Buyer as to the extent of the damage and whether it is Material or not
Material. The following terms shall apply:
(a)
If such damage or destruction is Material, Buyer shall have the option to terminate
this Agreement upon written notice to Receiver given not later than ten days after receipt of Receiver’s
written notice to Buyer advising of such damage or destruction.
(b)
If Buyer does not elect to terminate this Agreement, or if the damage or destruction
is not “Material,” any insurance proceeds shall be paid or assigned to Buyer upon the Closing, and this
transaction shall close pursuant to the terms of this Agreement.
11.3. Definition of Material. As used in this Article 11, “Material” shall mean any taking,
condemnation, damage or destruction to or of the Real Property, as applicable, which causes the temporary
closing of the Property for a period of thirty (30) days or more and costs more than One Hundred Thousand
and No/100 Dollars ($100,000.00) to repair.
ARTICLE 12.
DEFAULT BY BUYER
12.1. DEFAULT BY BUYER. UPON DEFAULT BY BUYER, RECEIVER SHALL BE
ENTITLED TO TERMINATE THIS AGREEMENT UPON WRITTEN NOTICE TO BUYER. IN SUCH
EVENT, RECEIVER SHALL BE ENTITLED TO RECEIVE AND RETAIN THE EARNEST MONEY
DEPOSIT AS LIQUIDATED DAMAGES AND, EXCEPT FOR BUYER’S INDEMNITY AND OTHER
SPECIFIC OBLIGATIONS REFERRED TO HEREIN WHICH MAY BE ENFORCED BY RECEIVER,
NEITHER PARTY SHALL HAVE ANY FURTHER RIGHTS OR OBLIGATIONS HEREUNDER. IN
THE EVENT THE CLOSING DOES NOT OCCUR BECAUSE OF BUYER’S DEFAULT, BUYER AND
RECEIVER AGREE THAT IT WOULD BE IMPRACTICABLE AND EXTREMELY DIFFICULT TO
ESTIMATE THE DAMAGES SUFFERED BY RECEIVER AS A RESULT OF BUYER’S FAILURE TO
COMPLETE THE PURCHASE OF THE ASSETS PURSUANT TO THIS AGREEMENT, AND THAT
UNDER THE CIRCUMSTANCES EXISTING AS OF THE EFFECTIVE DATE, THE LIQUIDATED
DAMAGES PROVIDED FOR IN THIS SECTION REPRESENT A REASONABLE ESTIMATE OF
THE DAMAGES WHICH RECEIVER WILL INCUR AS A RESULT OF SUCH DEFAULT;
PROVIDED, HOWEVER, THAT THIS PROVISION SHALL NOT: (A) LIMIT RECEIVER’S RIGHT
TO RECEIVE REIMBURSEMENT FOR ATTORNEYS’ FEES; (B) WAIVE OR AFFECT BUYER’S
INDEMNITY OBLIGATIONS AND RECEIVER’S RIGHTS TO SUCH INDEMNITY; OR (C) WAIVE
OR AFFECT BUYER’S OBLIGATIONS TO RETURN OR PROVIDE TO RECEIVER DOCUMENTS,
REPORTS OR OTHER INFORMATION PROVIDED TO OR PREPARED BY OR FOR BUYER
PURSUANT TO APPLICABLE PROVISIONS OF THIS AGREEMENT. THEREFORE, BUYER AND
RECEIVER DO HEREBY AGREE THAT AS OF THE EFFECTIVE DATE, A REASONABLE
ESTIMATE OF THE TOTAL NET DETRIMENT THAT RECEIVER WOULD SUFFER IN THE
EVENT THAT BUYER DEFAULTS AND FAILS TO COMPLETE THE PURCHASE OF THE
PURCHASED ASSETS IS AN AMOUNT EQUAL TO THE EARNEST MONEY DEPOSIT (WHICH
INCLUDES ANY ACCRUED INTEREST THEREON). SAID AMOUNT SHALL BE THE FULL,
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AGREED AND LIQUIDATED DAMAGES FOR THE BREACH OF THIS AGREEMENT BY BUYER.
THE PAYMENT OF SUCH AMOUNT AS LIQUIDATED DAMAGES IS NOT INTENDED AS A
FORFEITURE OR PENALTY, BUT IS INTENDED TO CONSTITUTE LIQUIDATED DAMAGES TO
RECEIVER.

YsBuyer's initials
Receiver's initials
12.2. Default by Receiver. If the sale of the Purchased Assets is not consummated because of a
material default by Receiver under this Agreement, Buyer's sole remedy, then, except as otherwise
expressly provided in Section 5.3(d) above, shall be to tenninate this Agreement and recover the Earnest
Money Deposit. Notwithstanding anything in this Section 12.2 to the contrary, in the event that Court
Approval and HUD Consent have been obtained, but Receiver shall nevertheless fail to close on the
scheduled Closing Date, the Buyer may elect, at its option and as its sole and exclusive remedy, to seek
specific performance of this Agreement. If Buyer elects the remedy of specific performance set forth in
this Section 12.2, Buyer must commence and file such specific performance action in the appropriate court
not later than twenty (20) days following the scheduled Closing Date. Except as specifically set forth in
this Section 12.2, Buyer does hereby specifically waive any right to pursue any other remedy at law or
equity for such default of Receiver (and/or against Receiver and/or Owner), including, without limitation,
any right to seek, claim or obtain damages of any kind, including, but not limited to, punitive damages or
consequential damages. Nothing contained in this Section 12.2 shall limit Buyer's right to receive
reimbursement for costs and expenses pursuant to Section 13.12 below.

ARTICLE 13.
MISCELLANEOUS PROVISIONS
13.1. Brokerage Commissions. Buyer represents and warrants to Receiver that Buyer has not
engaged any broker or finder in connection with the transaction contemplated by this Agreement. Buyer
shall indemnify, defend and hold Receiver harmless from and against any liability, cost or expense arising
out of or connected with any claim for any commission or compensation made by any person or entity
claiming to have been retained or contacted by Buyer in connection with, this transaction. This indemnity
provision shall survive the Closing or any earlier termination of this Agreement.
13.2. Expenses of Sale. Each of the parties will bear their own direct and indirect expenses
incurred in connection with the negotiation, preparation, execution and performance of this Agreement and
the transactions contemplated hereby, including, without limitation, all fees and expenses of agents,
representatives, counsel and accountants.
13.3. Cooperation with Receiver. Buyer shall cooperate with the Receiver after the Closing Date
in connection with all reasonable requests made by the Receiver in connection with the Receiver's duties
pursuant to the Appointment Orders.
13 .4. Further Assurances: Other Actions. After the Closing, each of the parties shall execute such
documents and other papers and perform such further acts as may be reasonably required or desirable to
carry out the provisions hereof and the transactions contemplated hereby.
13.5. Notices. All notices, demands, requests and other communications required or permitted
hereunder shall be in writing, and shall be (a) personally delivered with a written receipt of delivery; (b) sent
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AGREED AND LIQUIDATED DAMAGES FOR THE BREACH OF THIS AGREEMENT BY BUYER.
THE PAYMENT OF SUCH AMOUNT AS LIQUIDATED DAMAGES IS NOT INTENDED AS A
FORFEITURE OR PENALTY, BUT IS INTENDED TO CONSTITUTE LIQUIDATED DAMAGES TO
RECEIVER.

Buyer's initials

Receiver's initials
12.2. Default by Receiver. If the sale of the Purchased Assets is not consummated because of a
material default by Receiver under this Agreement, Buyer's sole remedy, then, except as otherwise
expressly provided in Section 5.3(d) above, shall be to terminate this Agreement and recover the Earnest
Money Deposit. Notwithstanding anything in this Section 12.2 to the contrary, in the event that Court
Approval and HUD Consent have been obtained, but Receiver shall nevertheless fail to close on the
scheduled Closing Date, the Buyer may elect, at its option and as its sole and exclusive remedy, to seek
specific performance of this Agreement. If Buyer elects the remedy of specific performance set forth in
this Section 12.2, Buyer must commence and file such specific performance action in the appropriate court
not later than twenty (20) days following the scheduled Closing Date. Except as specifically set forth in
this Section 12.2. Buyer does hereby specifically waive any right to pursue any other remedy at law or
equity for such default of Receiver (and/or against Receiver and/or Owner), including, without limitation,
any right to seek, claim or obtain damages of any kind, including, but not limited to, punitive damages or
consequential damages. Nothing contained in this Section 12.2 shall limit Buyer's right to receive
reimbursement for costs and expenses pursuant to Section 13.12 below.
ARTICLE 13.
MISCELLANEOUS PROVISIONS

13.1. Brokerage Commissions. Buyer represents and warrants to Receiver that Buyer has not
engaged any broker or finder in connection with the transaction contemplated by this Agreement. Buyer
shall indemnify, defend and hold Receiver harmless from and against any liability, cost or expense arising
out of or connected with any claim for any commission or compensation made by any person or entity
claiming to have been retained or contacted by Buyer in connection with, this transaction. This indemnity
provision shall survive the Closing or any earlier termination of this Agreement.
13.2. Expenses of Sale. Each of the parties will bear their own direct and indirect expenses
incurred in connection with the negotiation, preparation, execution and performance of this Agreement and
the transactions contemplated hereby, including, without limitation, all fees and expenses of agents,
representatives, counsel and accountants.
13.3. Cooperation with Receiver. Buyer shall cooperate with the Receiver after the Closing Date
in connection with all reasonable requests made by the Receiver in connection with the Receiver's duties
pursuant to the Appointment Orders.
13.4. Further Assurances; Other Actions. After the Closing. each of the parties shall execute such
documents and other papers and perform such further acts as may be reasonably required or desirable to
carry out the provisions hereof and the transactions contemplated hereby.
13.5. Notices. All notices, demands, requests and other communications required or permitted
hereunder shall be in writing, and shall be (a) personally delivered with a written receipt of delivery; (b) sent
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AGREED AND LLQUIDATED DAMAGES FOR THE BREACH OF THIS AGREEMENT BY BUYER
THE PAYMENT OF SUCH AMOUNT AS LIQUIDATED DAMAGES IS NOT INTENDED AS A
FORFEITURE OR PENALTY, BUT IS INTENDED TO CONSTITUTE LIQUIDATED DAMAGES TO
RECEIVER.

Buyer's initials

Receiver' s initials
12.2. Default by Receiver. If the sale of the Purchased Assets is not consummated because of a
material default by Receiver under this Agreement, Buyer' s sole remedy, tben, except as otherwise
expressly provided in Section 5.3(d) above, shal l be to terminate this Agreement and recover the Earnest
Money Deposit. Notwithstanding anything in this Section 12.2 to the contrary, in the event that Court
Approval and HUD Consent bave been obtained, but Receiver shall nevertheless fail to close on tbe
scheduled Closing Date, the Buyer may elect, at its option and as its sole and exclusive remedy, to seek
specific performance of th is Agreement. If Buyer elects the remedy of specific performance set forth in
this Section 12.2, Buyer must commence and file such specific performance action in the appropriate court
not later than twenty (20) days following the scheduled C losing Date. Except as specifically set forth in
this Section 12.2, Buyer does hereby specifically waive any right to pursue any other remedy at law or
equity for such default of Receiver (and/ or against Receiver and/or Owner), including, without limitation,
any right to seek, claim or obtain damages of any kind, including, but not limited to, punitive damages or
consequential damages. Notl1ing contained in this Section I 2.2 shall limit Buyer' s right to receive
reimbursement for costs and expenses pursuant to Section 13.12 below.

ARTICLE 13.
MISCELLANEOUS PROVISIONS
13 .1. Brokerage Commissions. Buyer represents and warrants to Receiver that Buyer has not
engaged any broker or finder in connection witl1 the transaction contemplated by this Agreement. Buyer
shall indemnify, defend and hold Receiver harmless from and against any liability, cost or expense arising
out of or connected with any claim for any commission or compensation made by any person or entity
claiming to have been retained or contacted by Buyer in connection with, this transaction. This indemnity
provision shall survive the Closing or any earlier termination of this Agreement.
13.2. Expenses of Sale. Each of the parties will bear their own direct and indirect expenses
incurred in connection with the negotiation, preparation, execution and performance of this Agreement and
the transactions contemplated hereby, including, without limitation, all fees and expenses of agents,
representatives, counsel and accountants.
13.3 . Cooperation with Receiver. Buyer shall cooperate witl1 the Receiver after the Closing Date
in connection with all reasonable requests made by the Receiver in connection with tl1e Receiver' s duties
pursuant to the Appointment Orders.
13 .4. Further Assurances; Other Actions. After tile C losing, each of the parties shall execute such
documents and oilier papers and perform such further acts as may be reasonably required or desirable to
carry out tbe provisions hereof and tile transactions contemplated hereby.
13.5. Notices. All notices, demands, requests and oilier communications required or permitted
hereunder shall be in writing, and shall be (a) personally delivered with a written receipt of delivery; (b) sent
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by a nationally-recognized overnight delivery service requiring a written acknowledgement of receipt or
providing a certification of delivery or attempted delivery; (c) sent by certified or registered mail, return
receipt requested; or (d) sent by confirmed facsimile transmission with an original copy thereof transmitted
to the recipient by one of the means described in subsections (a) through (c) not later than two (2) business
days thereafter. All notices shall be deemed effective when actually delivered as documented in a delivery
receipt; provided, however, that if the notice was sent by overnight courier or mail as aforesaid and is
affirmatively refused or cannot be delivered during customary business hours by reason of the absence of
a signatory to acknowledge receipt, or by reason of a change of address with respect to which the addressor
did not have either knowledge or written notice delivered in accordance with this paragraph, then the first
attempted delivery shall be deemed to constitute delivery. Each party shall be entitled to change its address
for notices from time to time by delivering to the other party notice thereof in the manner herein provided
for the delivery of notices. All notices shall be sent to the addressee at its address set forth following its
name below:
To Receiver:
Thomas Seaman Company
3 Park Plaza, Suite 550
Irvine, California 92614
Attention: Thomas A. Seaman, Receiver
E-mail: tom@thomasseaman.com
with a copy to:
Allen Matkins Leck Gamble Mallory & Natsis LLP
865 South Figueroa Street, Suite 2800
Los Angeles, California 90017-2543
Attention: David R. Zaro, Esq.
E-mail: dzaro@allenmatkins.com
To Buyer:
Sapphire Estates Properties LLC
2900 Milber Street
Tucson, AZ 85714
Attention: Elisha Atkin and Yehoshua Sief
Email: eatkin@ima.com and shua@sapphireoftucson.com
with a copy to:
Greenberg Traurig LLP
2375 East Camelback Road, Suite 700
Phoenix, AZ 85016
Attention: Jim Miles, Esq.
E-mail: milesj@gtlaw.com
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To Santé:
Santé Partners II, LLC
Attn: Jacob, Schaefer, CFO
1220 20th Street, Suite 310
Salem, OR 97302
13.6. Confidentiality. Unless otherwise agreed to in writing by Receiver and Buyer, each party
shall keep confidential all documents, contracts, prices, plans, specifications, strategies, marketing
programs, financial statements, reports or other information provided to, or generated by the other party
relating to the Purchased Assets and shall not disclose any such information to any person other than:
(a) employees, agents and attorneys of Receiver or Buyer; (b) those who are actively and directly
participating in the evaluation of the Purchased Assets, or the appraisal, investigation or financing of the
purchase or construction of the Purchased Assets; and (c) governmental, administrative, regulatory or
judicial authorities in the investigation of the compliance of the Purchased Assets with applicable legal
requirements. Buyer agrees to provide this confidentiality provision to any consultant, contractor or
employee to whom confidential information may be disclosed and shall require any such consultant,
contractor or employee to be bound by this confidentiality provision. Buyer expressly covenants and agrees
that it shall not disclose any code compliance, environmental or other regulatory matters to governmental
or other authorities without the express prior written approval by Receiver unless required by law, in which
case Buyer shall immediately notify Receiver thereof. Upon any termination of this Agreement for any
reason, Buyer shall promptly return to Receiver copies of all documents or other information pertaining to
the Purchased Assets provided to Buyer by Receiver. The provisions of this Section 13.6 shall survive the
Closing or earlier termination of this Agreement.
13.7. Publicity. Acknowledging that certain notices are required under Arizona law of the
contemplated transfer of the Facility, the parties agree to cooperate to mutually and timely agree upon the
content and delivery of such notices with the intent to comply with all applicable laws and to minimize the
disruption and any detriment to the operations. No publicity release or announcement concerning this
Agreement or the transactions contemplated hereby shall be issued without providing at least 3 business
days' notice to the other party and reasonably considering any requested revisions of the other party.
13.8. Parties In Interest. Nothing in this Agreement is intended to confer any rights or remedies
under or by reason of this Agreement on any persons other than the Receiver, or Buyer and their respective
affiliates, successors and permitted assigns. Nothing in this Agreement is intended to relieve or discharge
the obligations or liability of any third persons to the Receiver or the Buyer. No provision of this Agreement
shall give any third persons any right of subrogation or action over or against the Receiver or the Buyer.
13.9. Assignment. Buyer shall not assign this Agreement without obtaining Receiver’s prior
written consent, which consent may be withheld by Receiver in Receiver’s sole and absolute discretion for
any reason whatsoever. Any assignment that is not in compliance with this Section 13.9 is void, ab initio
and any attempted assignment or agreement by Buyer to assign this Agreement or any of Buyer’s rights
hereunder without Receiver’s express written consent as otherwise provided hereunder shall be a material
default by Buyer hereunder. Notwithstanding the foregoing to the contrary, Buyer may assign its rights
under this Agreement without the requirement of Receiver’s consent (but only upon and subject to the
approval of the Court), upon the following conditions: (i) Buyer shall not be in default hereunder, (ii) the
assignee of Buyer must be an entity directly or indirectly controlling, controlled by, or under common
control with Buyer, or an entity at least a majority of whose economic interest is owned by Buyer (an
“Affiliate”); (iii) the Earnest Money Deposit must have been delivered by Buyer in accordance herewith;
(iv) the Affiliate must assume in a written assignment and assumption agreement reasonably acceptable to
1147205.09/LA
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Receiver all (and not less than all) of the obligations of Buyer hereunder, but Buyer shall remain primarily
liable for the performance of Buyer’s obligations hereunder; (v) a copy of the fully executed written
assignment and assumption agreement shall be delivered to Receiver at least five (5) business days prior to
the Closing Date; and (vi) there shall be no increase or “mark-up” of the Purchase Price.
13.10. Bankruptcy. Buyer agrees that in the event that: (a) all or substantially all of Buyer’s assets
are placed in the hands of a receiver or trustee, and such receivership or trusteeship continues for a period
of thirty (30) days; (b) Buyer makes an assignment for the benefit of creditors; (c) Buyer is adjudicated a
bankruptcy; (d) Buyer institutes any proceeding under any law relating to bankruptcy wherein Buyer seeks
to be adjudicated a bankrupt, or to be discharged of its debts, or to effect a plan of liquidation, composition
or reorganization; (e) an involuntary proceeding is filed against Buyer under any bankruptcy laws and
Buyer consents thereto or acquiesces therein by pleading or default or such involuntary proceeding is not
dismissed within ninety (90) days; or (f) substantially all of Buyer’s assets are attached or seized by judicial
order where such seizure is not discharged within thirty (30) days then: (i) Buyer shall be deemed to be in
default hereunder, (ii) this Agreement, including without limitation the rights granted herein, shall not
become an asset in any of such proceedings; (iii) in addition to all other available remedies it shall be lawful
for Receiver to declare this Agreement terminated; and (iv) Buyer shall have no further claim on the
Purchased Assets hereunder or otherwise, and no right to return of its Deposit or any other payments or
expenses incurred pursuant to this Agreement.
13.11. Waivers and Amendments. This Agreement may be amended, modified, superseded,
canceled, renewed or extended, and the terms and conditions hereof may be waived, only by a written
instrument signed by the parties hereto or, in the case of a waiver, by the party waiving compliance. No
delay on the part of any party in exercising any right, power or privilege hereunder shall operate as a waiver
thereof, nor shall any waiver on the part of any party of any right, power or privilege hereunder, nor any
single or partial exercise of any right, power or privilege hereunder, preclude any other or further exercise
thereof or the exercise of any other right, power or privilege hereunder. The parties acknowledge that
damages alone will not adequately compensate another party for breach of a party’s obligations under this
Agreement and, therefore, agree that in the event of a breach or threatened breach of any such obligation,
each party shall be entitled to injunctive relief compelling specific performance of, or other compliance
with, the terms of this Agreement. The parties recognize that specific performance is not a party’s sole
remedy hereunder.
13.12. Attorneys’ Fees. In the event any legal or equitable action is commenced in connection
with this Agreement or the Purchased Assets, whether in contract or in tort, the prevailing party (as
determined by the court) shall be entitled to recover from the losing party all reasonable costs and expenses
incurred, including but not limited to reasonable attorneys’ fees, in addition to all other relief and remedies
to which the prevailing party may be entitled.
13.13. Successors and Assigns. Subject to the limitations on Buyer’s right to assign, this
Agreement shall be binding on, and shall inure to the benefit of, the successors and assigns of the parties.
13.14. Duplicate Counterparts. This Agreement may be executed in duplicate counterparts, all of
which together shall constitute a single instrument, and each of which shall be deemed an original of this
Agreement for all purposes, notwithstanding that less than all signatures appear on any one counterpart.
13.15. Section Headings. The various section headings in this Agreement are inserted for
convenience of reference only, and shall not affect the meaning or interpretation of this Agreement or any
provision hereof.
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13.16. No Prejudice. This Agreement has been jointly prepared by the parties hereto and the terms
hereof shall not be construed in favor of or against any party on account of its participation in such
preparation.
13.17. Survival of Covenants, etc. Except as otherwise expressly provided herein, all agreements,
conditions, acknowledgments, representations, and other obligations set forth in this Agreement shall merge
with the receiver’s deed and shall not survive the Closing.
13.18. Days/Holidays. All references to days herein shall refer to calendar days unless otherwise
noted. When performance of an obligation or satisfaction of a condition set forth in this Agreement is
required on or by a date that is a Saturday, Sunday or legal holiday, such performance or satisfaction shall
instead be required on or by the next business day following that Saturday, Sunday or holiday,
notwithstanding any other provisions of this Agreement.
13.19. No Recorded Memorandum. Prior to the Closing, neither this Agreement nor any
memorandum hereof or reference hereto shall be filed in any place of public record. Failure of Buyer to
comply with this Section shall be a material default by Buyer under this Agreement and, at the election of
Receiver, shall automatically and immediately terminate all of Buyer’s rights under this Agreement, and
thereafter Buyer shall not have any right, title, or interest in or to the Property whatsoever.
13.20. Exhibits. All Exhibits attached to, and to which reference is made in, this Agreement are
incorporated into, and shall be deemed a part of, this Agreement.
13.21. Entire Agreement. This Agreement is the entire agreement of Receiver and Buyer with
respect to the Purchased Assets, containing all of the terms and conditions to which Receiver and Buyer
have agreed. This Agreement supersedes and replaces entirely all previous oral and written understandings,
offers, counter offers, acceptances, if any, of Receiver and Buyer respecting the Purchased Assets.
13.22. Time. Time is of the essence in this Agreement and each and every provision of this
Agreement.
13.23. Governing Law and Forum. The exclusive forum for resolving disputes arising from or
related to this Agreement, or closing of the sale shall be the Court. Otherwise, this Agreement shall be
governed, construed and enforced in accordance with the laws of the State of California, without regard to
principles of conflicts of law.
13.24. Severability. Nothing contained in this Agreement shall be construed so as to require the
commission of any act contrary to law, and wherever there is any conflict between any provision of this
Agreement and any statute, law, ordinance, order or regulation, applicable to either party and contrary to
which the parties hereto would otherwise have a legal right to contract, such statute, law, ordinance, order
or regulation shall prevail; provided, however, that in such event the provision of this Agreement so affected
shall be curtailed and limited only to the extent necessary to permit compliance with the legal requirement,
no other provisions of this Agreement shall be affected thereby, all such other provisions shall continue in
full force and effect. The parties agree to immediately enter into good faith negotiations to replace such
invalid or unenforceable term or condition with a valid term or condition which reflects the intention of the
parties and of similar economic effect.
13.25. Joint Venture. It is not intended by this Agreement to, and nothing contained in this
Agreement shall, create any partnership, joint venture or other agreement between Buyer and Receiver. No
term or provision of this Agreement is intended to be, or shall be, for the benefit of any person, firm,
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organization or corporation not a party hereto, and no such other person, firm, organization or corporation
shall have any right or cause of action hereunder.
13.26. Signer’s Warranty. Each individual executing and delivering this Agreement on behalf of
a party hereby warrants and represents to the other party that he or she has been duly authorized and
empowered to do so.
13.27. Receiver’s Retention of Rights in Claims. The parties acknowledge and agree that the
Receiver expressly retains all of the Receiver’s rights in any and all causes of action and claims that the
Receiver may have against the defendants in the Receivership Case arising from actions relating to the
Business and TRC and its subsidiaries as well as any and all rights to any and all proceeds derived from
such causes of actions and claims, provided that no such action or claim shall be a claim on the assets of
TRC or its subsidiaries transferred hereunder.
[Signature Page Follows]
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IN WITNESS WHEREOF, the parties have executed this Asset Purchase Agreement on the date
first above written.
RECEIVER:
Thomas A. Seaman, in his capacity as pennanent receiver
for TRC Tucson, LP, SET Real Co, LLC, and SET Op
Co, LLC, an Arizona limited liability company and their
subsidiaries and affiliates, pursuant to the Appointment
Orders entered in the matter entitled Securities and
Exchange Commission v Emilio Francisco et al.
BUYER:

SAPPHIRE ESTATES PROPERTIES, LLC,
an Arizona limited liability company
By:--------------Name: _ _ _ _ _ _ _ __ _ _ _ _ __
Title: _ _ _ _ __ _ _ _ _ _ _ _ __ _

SANT£:

SANTE OPERATIONS, LLC,
an Oregon limited liability company
By: - - - - - - - - - - - - - - Name: _ _ __ _ _ _ _ _ _ _ _ _ __
Tide: _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

SANTE PARTNERS II, LLC,
an Oregon limited liability company

B y : - - - - -- - - - - - - - - Name: _ _ _ _ _ _ _ _ _ _ _ _ _ __
Title: _ _ _ __ _ _ _ _ _ _ _ _ _ __

SANTE TUCSON, LLC,
an Oregon limited liability company

By: _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Name: _ _ _ _ __ _ _ _ _ _ _ _ __
Title: _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

SANTE GP TUCSON, LLC,
an Oregon limited liability company
By: _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Name: _ _ _ _ _ _ _ _ _ _ _ _ _ __
Title: _ _ _ _ _ _ __ _ _ __ _ _ __
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Exhibit “A”
Legal Description of Real Property
THE LAND REFERRED TO HEREIN BELOW IS SITUATED IN THE COUNTY OF PIMA, STATE
OF ARIZONA AND IS DESCRIBED AS FOLLOWS:
Block 2, of Final Plat La Paloma Academy Blocks 1 and 2, according to the plat, recorded in the office of
the County Recorder of Pima County, Arizona, in Map No. 2012-0480052.
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Exhibit “B”
Operations Transfer Agreement
(attached)
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OPERATIONS TRANSFER AGREEMENT
This OPERATIONS TRANSFER AGREEMENT (this “Agreement”) is made and entered into
this 13th day of February, 2019, by and between (i) THOMAS A. SEAMAN, solely in his capacity as
Court-appointed receiver (the “Receiver”) for TRC TUCSON, LP, a Delaware limited partnership
(“TRC”), and SET OP CO, LLC, an Arizona limited liability company (“Current Operator”), (ii) SANTÉ
OPERATIONS, LLC, an Oregon limited liability company (“Santé”), and SAPPHIRE ESTATES REHAB
CENTRE, LLC, an Arizona limited liability company (“New Operator”).
RECITALS

A.
The Current Operator is the lessee and licensed operator of the Facility, as hereinafter
defined in Section 1.11. Santé provides management services to Current Operator.
B.
The Facility is leased by Current Operator from SET Real Co, LLC, an Arizona limited
liability company (“Current Landlord”) pursuant to the Lease.
C.
Contemporaneously with the execution of this Agreement, Current Landlord and an
affiliate of New Operator (“New Landlord”) entered into that certain Asset Purchase Agreement (the
“APA”) pursuant to which New Landlord will purchase from Current Landlord real and other property
owned by Current Landlord and used in the operation of Facility.
D.
Contemporaneously with the execution of this Agreement, Current Landlord and Current
Operator will amend or terminate the Lease to provide that the Lease term will expire on the date New
Landlord acquires fee title of the Facility from Current Landlord.
E.
Current Operator and New Operator desire, contemporaneously with the termination of the
Lease, to transfer the operations of the Facility to New Operator, which New Operator will enter into a new
lease for the Facility with New Landlord effective as of the termination date of the Lease.
F.
Current Operator and New Operator are interested in documenting the terms and conditions
relevant to the orderly transition of operational and financial responsibility for the Facility and the transfer
of the operational assets at the Facility from Current Operator to New Operator.
G.
Capitalized terms used in the foregoing recitals and not otherwise defined therein shall
have the meaning ascribed to them in this Agreement.
NOW, THEREFORE, in consideration of the premises and the mutual covenants of the parties set
forth herein, the legal sufficiency of which is hereby acknowledged by the parties, it is hereby agreed:
AGREEMENT
ARTICLE 1. DEFINITIONS
In addition to the other terms defined herein, the following terms shall have the meanings set forth
in this Article 1, except as the context otherwise clearly requires:
1.1.
“Assignment and Assumption Agreement” refers to the Assignment and Assumption
Agreement in the form attached hereto as Exhibit A hereto, which shall to be delivered to New Operator on
or before the Transfer Date, transferring (i) the “Assumed Contracts” as set forth in Schedule 1.3 of the
APA, and (ii) Additional Assumed Operating Contracts set forth in Exhibit B hereto.
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1.2.
“Additional Assumed Operating Contracts” refers to the Operating Contracts, Vehicle
Leases and equipment leases (in addition to the “Assumed Contracts” set forth in Schedule 1.3 of the APA)
that are identified by New Operator in its sole, absolute and unreviewable discretion, if any, in Exhibit B
hereto, which Exhibit B shall be delivered to Current Operator by New Operator at least five (5) days prior
to the Transfer Date; provided that the Additional Assumed Operating Contracts shall not include
(i) Operating Contracts that cannot be assigned without the consent of the other party thereto, unless such
written consent has been obtained prior to the Transfer Date, (ii) Operating Contracts that relate to facilities
in addition to the Facility; or (iii) Operating Agreements for which Current Operator has given notice of
termination to the extent such notice cannot be rescinded without cost to Current Operator.
1.3.
“Benefits” means all vacation, sick leave, comp time, health, dental, vision and similar
employer-sponsored benefits plans, 401(k), Keogh and similar savings and retirement plans, in-lieu
payments and each and every other employer benefit generally provided by Current Operator or New
Operator to its employees.
1.4.
“CMS” refers to the Centers for Medicare and Medicaid Services and its agents and
intermediaries.
1.5.
“Current Operator’s knowledge” and similar terms means the knowledge of the Receiver
or any individual serving as the administrator of the Facility within the 12-month period prior to the Transfer
Date so long as such administrator is still employed by Parent, Santé, or their affiliates.
1.6.

“DHS” means the Department of Health Services for the State of Arizona.

1.7.
“Employee Schedule” means a complete schedule which reflects the following as of the
date of such schedule: (i) the name and Social Security numbers of all employees of the Facility, (ii) their
positions, status (part or full time) and rates of pay, and (iii) current Benefits enrollment data.
1.8.
“Employment Claims” means employee and employment-related claims, suits, charges,
complaints and actions filed with any court or agency, including but not limited to the EEOC and any State
human rights department/agency/commission, having jurisdiction of Current Operator, the Facility or its
employees, including any potential claims, whether known or unknown, arising under the Uniform Services
Employment and Re-employment Rights Act or under the Family and Medical Leave Act or claims related
to Benefits, in each case, resulting from the consummation of the transaction contemplated by this
Agreement or otherwise related to the Facility.
1.9.

“Excluded Assets” means and refers to the items enumerated in Section 1.2 of the APA.

1.10. “Excluded Software Licenses and Computer Hardware” means those excluded
software licenses and computer hardware systems that are listed on Exhibit E hereto and that are not listed
in (i) the “Assumed Contracts” as set forth in Schedule 1.3 of the APA, or (ii) Additional Assumed
Operating Contracts set forth in Exhibit B hereto.
1.11. “Facility” means that certain skilled nursing facility located at 2040 North Wilmot Rd.,
Tucson, Arizona 85712, commonly known as “Santé of Tucson” together with all transferable Licenses,
assignable Provider Agreements.
1.12. “FF&E” refers to all of the furnishings, fixtures, equipment, and every other item of
personal property in place or in use at the Facility.
1.13. “Lease” shall mean and refer to the current lease by and between Current Landlord and
Current Operator and any amendments, modifications, or extensions thereto.
DEN 99793607v2

2

Exhibit A
Page 35

Case 8:16-cv-02257-CJC-DFM Document 321-2 Filed 02/22/19 Page 40 of 67 Page ID
#:10674

1.14. “License” shall mean, collectively (i) a current and valid operating license issued by DHS
permitting the Facility’s operation as a skilled nursing facility, and (ii) a current and valid operating license
issued by DHS permitting the Facility’s operation as an outpatient treatment center.
1.15. “Medicare Provider Agreement(s)” refers to the Medicare provider agreement(s) in force
at the Facility.
1.16. “New Lease” means the lease agreement between New Operator and New Landlord dated
on or around the date the Transfer Date, pursuant to which New Operator will agree to lease the Facility
from New Landlord or its affiliate.
1.17. “Operating Contracts” means those vendor, service and supplier operating contracts,
equipment leases and similar arrangements related to the operations of the Facility.
1.18.

“Parent” means TRC, the direct owner of Current Operator.

1.19. “Patient Trust Property” means and includes any and all resident trust funds, and other
property held by Current Operator immediately prior to the Transfer Date for past or present residents or
patients of the Facility.
1.20. “Post-Transfer Accounts” means all revenues, monies, accounts, payments and other
proceeds of the operation of the Facility, including without limitation Medicare-related general intangibles
and any other third-party payor reimbursements, together with the products and proceeds of all of the
foregoing, attributable to the provision of resident services by the operation of the Facility on or after the
Transfer Date.
1.21. “Pre-Transfer Accounts” means all revenues, monies, accounts, payments and other
proceeds of the operation of the Facility, including without limitation Medicare-related general intangibles
and any other third-party payor reimbursements, together with the products and proceeds of all of the
foregoing, attributable to the provision of resident services by the operation of the Facility before the
Transfer Date.
1.22. “Property” means all of Current Operator’s right, title, and interest in and to the Assets,
excluding the Excluded Assets.
1.23. “Provider Agreements” means (a) the Medicare Provider Agreement(s), and (b) any
commercial insurance provider agreements and managed care contracts.
1.24. “Rehired Employees” refers to all employees of Current Operator who are offered
employment with New Operator on or before the Transfer Date, with such employment to commence as of
the Transfer Date.
1.25.

“State” means the State of Arizona.

1.26. “Terminated Operating Contracts” refers to all Operating Contracts in effect at the
Facility prior to the Transfer Date which are not “Assumed Contracts” as set forth in Schedule 1.3 of the
APA or Additional Assumed Operating Contracts.
1.27.

DEN 99793607v2

“Transfer Date” shall be 12:01 a.m. on the “Closing Date” as defined in the APA.

3

Exhibit A
Page 36

Case 8:16-cv-02257-CJC-DFM Document 321-2 Filed 02/22/19 Page 41 of 67 Page ID
#:10675

1.28. “Vehicle” refers to all vehicles used by Current Operator primarily in connection with the
operation of the Facility, which shall be listed on Exhibit B, if any.
1.29. “Vehicle Leases” means the vehicle leases, loans and other vehicle financing arrangements
and agreement(s) identified on Exhibit B, if any.
1.30. “WARN Act” refers to the federal Worker Adjustment and Retraining Notification Act
and any comparable State law or regulation.
ARTICLE 2. TRANSFER OF OPERATIONS; AGREEMENTS
2.1.
Transfer of Operations. Pursuant to the terms of the APA, Current Operator agrees to
convey, assign and deliver to New Operator the Property and all of Current Operator’s right, title and
interest in and to the Property, effective as of the Transfer Date. From the date hereof until the Transfer
Date, Current Operator agrees to operate the Facility as a going concern and in substantial compliance with
all laws, statutes, orders and regulations applicable to and/or necessary for the lawful operation of the
Facility and maintenance of licensure and provider certifications, and agrees not to refuse admissions or
remove any patient from the Facility prior to the Transfer Date except for valid medical and other lawful
reasons or as would otherwise occur in the Current Operator’s normal course of operating of the Facility.
2.2.
Best Efforts. In consideration for the agreements of Current Operator set forth herein, and
the full and faithful performance of all of Current Operator’s covenants hereunder, New Operator agrees to
proceed with all reasonable diligence to obtain: (i) the License from DHS, (ii) a Medicare change of
ownership enrollment in the New Operator’s name from CMS.
2.3.
Cooperation. Each party agrees to cooperate with the other in effecting a change in
operation of the Facility for the purposes of licensing and certification in order to ensure the continuous and
uninterrupted operation of the Facility as a licensed skilled nursing facility and outpatient treatment center,
including the execution of any documents and the surrender of the existing Provider Agreements, that may
be necessary or desirable to effect the orderly and uninterrupted transition of the License, Provider
Agreements, and other certifications to New Operator. Current Operator agrees not to take any action or
commit any omission that would result in the termination or suspension of the existing License or Provider
Agreements.
2.4.
Access & Joint Announcement. On such date as may mutually agreed upon by the parties
hereto, New Operator and Current Operator shall hold a joint meeting at the Facility to announce that the
Facility will be transferred to New Operator. At mutually agreed times after this joint meeting, New
Operator and its affiliates will be entitled to meet with and interview any and all employees of the Facility
and make offers of employment to such employees for employment by New Operator at the Facility in
accordance with this Agreement.
2.5.
Utilities. New Operator and Current Operator shall cooperate to take all steps necessary to
transfer all utilities related to the operation of the Facility including without limitation electric service, gas
service, telephone service, internet, cable/satellite, sewage, water and trash removal, into New Operator’s
or New Operator’s names, as directed by New Operator, effective as of the Transfer Date. At Closing, New
Operator shall pay Current Operator the amount of any deposits held by any utility company that will be
transferred to New Operator (or retained by such utility company on New Operator’s behalf) as of the
Transfer Date (the “Transferred Utility Deposits”). Current Operator shall be entitled to recover any and
all deposits held by any utility company that are not so transferred to New Operator (or retained by the
utility company) as of the Transfer Date.
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ARTICLE 3. TRANSFER OF OPERATING ASSETS
3.1.
Computer Systems. The parties shall cooperate in good faith during the ninety (90) day
period after the Closing Date to assure that New Operator has access to all electronic records required to
transition the operations of the Facility to New Operator. Current Operator shall, at no charge to New
Operator, (i) leave all hardware and software the licenses for which are assumed by New Operator, and all
data contained in assumed licenses to the extent it related to the Facility intact and in place, complete with
any passwords or codes necessary to use the equipment and fully access the data, and shall provide all data
relating to the Facility which is stored or part of software, the software and licenses for which are not
assumed by New Operator, to New Operator, (ii) maintain its records of passwords and codes it used prior
to the Closing Date for a period of one year and provide them upon request, (iii) provide to New Operator
any information technology policies and procedures manuals, (iv) provide to New Operator, upon its
request, any Facility information technology vendor contact information, (v) transfer Facility specific data
on any web domains that were used by Current Operator in connection with its operation of the Facility,
including but not limited to Current Operator emails, (vi) provide to New Operator, upon its request, a list
of the hardware and software that is leased or licensed, respectively, and (vii) make any data or records
relating to the past operation of the Facility which are held or stored offsite accessible to New Operator
during regular business hours, in order to facilitate New Operator’s lawful and uninterrupted operation of
the Facility after the Transfer Date in compliance with applicable laws and in a manner which does not
jeopardize the health, care or welfare of the Facility’s residents. Notwithstanding the foregoing, (A) to the
extent that Current Operator’s software includes information or data relating to other facilities operated by
Santé, Current Operator and Santé shall make such information or data relating to the Facility available to
New Operator through a medium or format other than use of the multi-facility software, and (B) the
foregoing provisions of this Section 3.1 shall not apply to the Excluded Software Licenses and Computer
Hardware set forth in Exhibit E hereto.
3.2.
Medicare Enrollment. Current Operator and New Operator acknowledge and agree that,
pursuant to 42 C.F.R. §§ 442.14(a) and 489.18(c), Current Operator’s Medicare Provider Agreement will
be automatically assigned to New Operator by CMS; and further that Current Operator agrees that it will
assign such Medicare Provider Agreement and its rights thereunder to New Operator, and New Operator
agrees that it will assume such Medicare Provider Agreement and the obligations thereunder. Current
Operator and New Operator further agree to promptly provide such letters, consents, verifications,
information and other documents, as necessary and required by applicable law or regulation, to CMS and
any fiscal intermediary, DHS, any other governmental and/or regulatory authority having jurisdiction of
the Facility, the License, the Medicare Provider Agreement, as may be reasonably requested or required to
effectuate the transfer or assignment of the Medicare Provider Agreement and New Operator’s acquisition
of a new Medicaid provider agreement; provided, however, that as long as Current Operator materially
complies with the foregoing, Current Operator shall have no liability whatsoever to New Operator or
otherwise in the event that (i) CMS does not approve and/or recognize the assignment of the Medicare
Provider Agreement, or (ii) the State Medicaid program or agency does not issue to New Operator a new
Medicaid provider agreement. Current Operator acknowledges that, in accordance with all applicable law
and regulation, New Operator may bill Medicare for services furnished to Facility residents who qualify as
Medicare beneficiaries from and after the Transfer Date, utilizing the provider number issued to Current
Operator under the assigned Medicare Provider Agreement, and New Operator after the Transfer Date has
the express right under this Agreement to direct the payment of reimbursements to an account or accounts
titled in the name of New Operator or any other entity designated by New Operator for such purpose.
Current Operator agrees to cooperate in obtaining all necessary approvals for the assignment of said
Provider Agreements and any documentation reasonably requested by New Operator to direct the payment
to New Operator’s account and to execute such assignment documentation to implement such assignment
as may be required by governmental authorities and/or third party payors or banking institutions; provided
that New Operator agrees that Current Operator shall not have any liability or obligation with respect to
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New Operator’s utilization of such provider numbers. The parties acknowledge and agree that New
Operator is not expected to have received the “tie in” notice from CMS with respect to the Medicare
Provider Agreement (“Tie-In Notice”) or a new Medicaid Provider Agreement as of the Transfer Date.
Accordingly, in consideration for, and as a material inducement to, New Operator’s agreement to
consummate the transaction provided for herein prior to New Operator’s receipt thereof, Current Operator
agrees that New Operator may, in accordance with all applicable laws and regulations, bill under Current
Operator’s Medicare provider number(s) for a period commencing on the Transfer Date and ending on the
date on which New Operator’s Medicare Tie-In Notice is issued.
3.3.
Managed Care Contracts. New Operator acknowledges and agrees that the managed care
contracts between Current Operator and the private sector managed health organizations and/or insurers
(the “Managed Care Payors”) may not be assignable to New Operator. To the extent such contracts with
Managed Care Payors are not assignable, after the date of this Agreement, for any such Managed Care
Payors, New Operator shall promptly and diligently pursue the credentialing and contracting process with
such Managed Care Payors to obtain new managed care contracts with such Managed Care Payors for the
Facility. So long as New Operator is diligently pursuing such new managed care contracts, solely to the
extent permitted by the Managed Care Payors and any applicable laws, from and after the Transfer Date,
Current Operator will not object to New Operator billing the Managed Care Payors under Current
Operator’s managed care contracts (and applicable billing numbers designated thereunder) for services
furnished to Facility residents who qualify as beneficiaries under such manage care contracts. New
Operator acknowledges that Current Operator intends to notify the Managed Care Payors of the pending
transfer of the operations of the Facility to New Operator. All liability under Current Operator’s managed
care agreements for actions and events arising prior to the Transfer Date remain the responsibility of Current
Operator and all rights to payment for services rendered under such agreements prior to the Transfer Date
will be and remain the property of Current Operator. All liability under Current Operator’s managed care
agreements for actions and events arising on and after the Transfer Date shall be the responsibility of New
Operator and all rights to payment for services rendered under such agreements on and after the Transfer
Date shall be the property of New Operator.
ARTICLE 4. PATIENT TRUST FUNDS AND OTHER PROPERTY
4.1.
Accounting for Patient Trust Property. As of the Transfer Date, Current Operator shall
prepare and deliver to New Operator and (if required) the State a true, correct, accurate and complete
accounting (properly reconciled) of all Patient Trust Property. If and to the extent required by State law in
connection with the issuance to New Operator of a License or otherwise, such accounting shall be certified
by an independent certified public accountant.
4.2.
Transfer of Patient Trust Property. Within one business day after Current Operator and
New Operator agree upon the accounting provided for hereinabove, and in any event no later than three
business days following the Transfer Date, Current Operator agrees to (i) remit to the parties entitled thereto
all Patient Trust Property which Current Operator or the Facility are no longer entitled or permitted to hold,
and (ii) transfer all remaining Patient Trust Property to New Operator, and New Operator hereby agrees
that it will hold such remaining Patient Trust Property in trust for the patients entitled thereto, in accordance
with applicable statutory and regulatory requirements.
4.3.

Indemnification for Patient Trust Property.

4.3.1. Current Operator will indemnify, defend and hold New Operator harmless for,
from and against all liabilities, claims and demands, including reasonable and necessary attorneys’ fees and
costs, in the event the corpus of the Patient Trust Property transferred to New Operator does not represent
Patient Trust Property delivered to Current Operator as custodian, and for claims which arise from actions
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or omissions of Current Operator with respect to the Patient Trust Property held or handled by Current
Operator at any time; provided, however, that such indemnification shall be limited as set forth in
Section 8.1.
4.3.2. New Operator will indemnify, defend and hold Current Operator harmless for,
from and against all liabilities, claims and demands, including reasonable and necessary attorneys’ fees and
costs, in the event a claim is made against Current Operator by a patient for his/her Patient Trust Property
where such patient’s funds or other property were properly transferred to New Operator pursuant to the
terms hereof.
ARTICLE 5. RECEIVABLES & REIMBURSEMENTS
5.1.
Current Operator’s Cost Reports. Current Operator shall timely prepare and file with CMS
its cost reports for the fiscal year ending immediately preceding the fiscal year in which the Transfer Date
occurs, and for any stub period and final cost reports up to the Transfer Date in respect to its operation of
the Facility which are required to be filed by law under the terms of the Medicare program. New Operator
and Current Operator will fully cooperate with one another and with the appropriate agencies to provide
the appropriate agencies with any information needed to support claims for reimbursement made by Current
Operator either in such final cost reports or in any cost reports filed for prior or subsequent cost reporting
periods. Current Operator shall promptly provide New Operator with copies of such reports and supporting
documentation filed by Current Operator. If Current Operator fails to timely, accurately or completely file
any cost report for the Facility after at least fourteen (14) days written notice from New Operator of such
failure, New Operator shall have the right but not the responsibility, and Current Operator hereby
irrevocably appoints New Operator as its agent and attorney in-fact for such purpose, to prepare, file, and
otherwise process such cost reports for Current Operator’s name and behalf and at Current Operator’s
reasonable expense. If as a result New Operator elects to prepare, file, complete, correct and/or process
any such report, it shall do so without any legal liability for any errors or omissions therein (other than those
occasioned by New Operator’s gross negligence or willful misconduct), and Current Operator hereby
forever releases, waives, and discharges New Operator from any liability, known or unknown, for its
handling of any cost report as provided herein.
5.2.

Accounts Receivable.

5.2.1. Schedule of Pre-Transfer Accounts. Current Operator shall deliver to New
Operator a complete, correct patient/resident roster with account status, responsible party, payor source and
agings not less than 15 days prior to the Transfer Date, and shall update such roster as of the Transfer Date.
5.2.2. Pre-Transfer Accounts Receivable. Current Operator shall retain its right, title and
interest in and to all unpaid Pre-Transfer Accounts, including but not limited to accounts receivable arising
from rate adjustments which relate to periods prior to the Transfer Date even if such adjustments occur after
the Transfer Date, and Current Operator shall remain liable for any and all overpayments or other liabilities
(including without limitation recapture of pass-throughs) incurred by Current Operator for periods prior to
the Transfer Date for which payment is due to (or for which subsequent reimbursements are offset or denied
by) Medicare, Medicaid or any other third-party payor after the Transfer Date. Within three working days
of the Transfer Date, Current Operator shall provide New Operator with a schedule setting forth by
patient/resident its outstanding Pre-Transfer Accounts as of the Transfer Date. New Operator agrees to
cooperate with Current Operator with timely and properly billing and collecting all such Pre-Transfer
Accounts for a period of up to one year following the Transfer Date. Current Operator and New Operator
agree that the “pay to” address for Medicare payments shall continue to be the Facility address. Any
payments received on Pre-Transfer Accounts shall be delivered to Current Owner no later than 10 business
days after such payment is received. To the extent a payment received contains amounts from both PreDEN 99793607v2
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Transfer Accounts and Post-Transfer Accounts, Current Operator agrees to authorize New Operator to
endorse checks made payable to “Santé of Tucson” or any similar names or payees, and deposit same in
New Operator’s account, subject to New Operator’s delivering any amount paid on a Pre-Transfer Account
to Current Owner no than 10 business days after such payments are deposited in New Operator’s bank
account.
5.2.3. Post-Transfer Accounts. As of the Transfer Date, Current Operator hereby
irrevocably assigns to New Operator any and all interest it may have in the Post-Transfer Accounts with
the authority and power to bill and collect same, and disclaims all right, title and interest therein and thereto.
5.3.
Handling of Receipts by New Operator. Payments received by New Operator after the
Transfer Date from third party payors, such as Medicare, Veteran’s Administration, Indian Health Services,
managed health organizations and insurers, shall be handled as follows:
5.3.1. To the extent such payments either specifically indicate on the accompanying
remittance advice, or if the parties agree, that they relate to periods prior to the Transfer Date, Current
Operator’s portion shall be forwarded to Current Operator by New Operator, along with a copy of the
applicable remittance advice, within five business days after receipt thereof; and to the extent such
payments indicate on the accompanying remittance advice, or if the parties agree, that they relate to periods
on or after the Transfer Date, they shall be retained by New Operator.
5.3.2. If such payments fail to indicate the period to which they relate, then all such
unidentified payments received within 90 days following the Transfer Date shall be deemed to relate to the
covered patient’s unpaid Pre-Transfer Accounts (if any). All unidentified payments received thereafter
shall be deemed to relate to Post-Transfer Accounts.
5.4.
Handling of Receipts by Current Operator. Payments received by Current Operator after
the Transfer Date from third-party payors, such as Medicare, Veteran’s Administration, Indian Health
Services managed health organizations and insurers, if any, shall be handled as follows:
5.4.1. To the extent such payments indicate on the accompanying remittance advice, or
if the parties agree, that they relate to periods prior to the Transfer Date, they shall be retained by Current
Operator; and to the extent such payments indicate on the accompanying remittance advice, or if the parties
agree, that they relate to periods on or after the Transfer Date, they shall be forwarded to New Operator by
Current Operator, along with a copy of the applicable remittance advice, within five business days after
receipt thereof; and
5.4.2. If such payments fail to indicate the period to which they relate, then all such
unidentified payments received within 90 days following the Transfer Date shall be deemed to relate to the
covered patient’s unpaid Pre-Transfer Accounts (if any). All unidentified payments received thereafter
shall be deemed to relate to Post-Transfer Accounts.
5.5.
Private Pay. Any payments received by either party from or on behalf of private pay
patients (including without limitation self-pay, HMO and other private insurance payors) shall be treated in
the same manner as described in Section 6.3 and Section 6.4 above. In accordance the foregoing sentence,
any payment received by either party during the first 90 days after the Transfer Date for a private pay patient
or resident, which fails to designate the period to which it relates, will first be applied to reduce the patient’s
Pre-Transfer Account balances (if any). All unidentified payments received thereafter shall be deemed to
relate to Post-Transfer Accounts.
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5.6.
Misapplication of Payments. In the event that any payment hereunder is misapplied by the
parties, except as otherwise provided herein, the party which erroneously received said payment shall remit
the same to the other within 10 days after such determination is made.
5.7.
Cooperation in Processing of Claims. If necessary, New Operator and Current Operator
agree to provide each other, upon request and in a timely manner, with copies of all Medicare
reimbursement requests pertaining to the Facility submitted to any Medicare fiscal intermediary whether
before or after the Transfer Date. Each party agrees to take all reasonable steps to assist the other in
processing Medicare claims and obtaining Medicare payments for services rendered (i) in the case of New
Operator, from and after the Transfer Date, and (ii) in the case of Current Operator, prior to the Transfer
Date. The party being assisted agrees to reimburse the party rendering assistance for any reasonable
documented out-of-pocket expenses incurred by the assisting party in rendering such assistance.
5.8.
Access. For the period of one year following the Transfer Date, after providing advance
notice to New Operator in each instance, Current Operator and its agents and representatives shall have
reasonable access during business hours to such medical records, resident contracts, patient status reports,
medical necessity documentation, services documentation, account documentation, remittance advice
documentation, Nursing Services Statements (CMS-3616), and other documents and records as reasonably
necessary to confirm the division of the accounts receivable, payments or accounts payable, to facilitate
billing and collection of Current Operator’s receivables, to handle any of Current Operator’s accounts
payable or reconcile any financial information.
5.9.

Overpayment Claims.

5.9.1. If federal or state agencies or any private insurer or other payor making payments
to Current Operator for services performed prior to Transfer Date make any claim for fines, civil money
penalties, recoupment of fraudulent charges or overpayments (including without limitation recapture of
pass-throughs) occurring for any such period, then Current Operator agrees to save, indemnify, defend and
hold New Operator harmless for, from and against any and all loss, damage, injury or expense incurred by
New Operator because of any such claim, and Current Operator shall promptly reimburse New Operator
for the full amount of any such claim, offset, chargeback or other recovery of such fraud and overpayments
upon a showing that such amount (i) has been withheld or offset against amounts owed to New Operator or
(ii) is otherwise immediately owed by New Operator; provided, however, that such indemnification shall
be limited as set forth in Section 8.1. New Operator shall use reasonable efforts to cooperate with Current
Operator with any appeal or contest of such a claim, offset, chargeback or other attempted recovery. In the
event Current Operator successfully appeals any such overpayment claim and New Operator receives funds
or credits as result thereof, New Operator shall promptly remit to Current Operator the full amount of any
such funds or credits.
5.9.2. If federal or state agencies or any private insurer or other payor making payments
to New Operator for services performed on or after to Transfer Date make any claim for fines, civil money
penalties, recoupment of fraudulent charges or overpayments (including without limitation recapture of
pass-throughs) occurring for any such period, then New Operator agrees to save, indemnify, defend and
hold Current Operator harmless for, from and against any and all loss, damage, injury or expense incurred
by Current Operator because of any such claim, and New Operator shall promptly reimburse Current
Operator for the full amount of any such claim, offset, chargeback or other recovery of such fraud and
overpayments upon a showing that such amount (i) has been withheld or offset against amounts owed to
Current Operator or (ii) is otherwise immediately owed by Current Operator. Current Operator shall use
reasonable efforts to cooperate with New Operator with any appeal or contest of such a claim, offset,
chargeback or other attempted recovery. In the event New Operator successfully appeals any such
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overpayment claim and Current Operator receives funds or credits as result thereof, Current Operator shall
promptly remit to New Operator the full amount of any such funds or credits.
ARTICLE 6. EMPLOYEES
6.1.
Current Employees; Payroll, and Benefits. Current Operator shall deliver the Employee
Schedule to New Operator not less than 15 days prior to the Transfer Date, and shall update such Employee
Schedule three business days before the Transfer Date. New Operator acknowledges that Current Operator
may make reasonable personnel changes up to the Transfer Date. Current Operator shall not solicit or offer
to employ any current employee of the Facility at any of its affiliated operations, for a period of one year
following the date hereof without the prior written consent of New Operator; provided, however, that the
foregoing shall not prevent Current Operator or any of its affiliates from recruiting, soliciting or employing
any person who responds to a general media advertisement or non-directed search inquiry, or who makes
an unsolicited contact for employment. Current Operator agrees not to give any Facility employee a salary
or wage increase prior to the Transfer Date without New Operator’s written consent, except in normal
course of business. Current Operator also agrees to provide to New Operator, promptly following the
execution and delivery of this Agreement, copies of Current Operator’s current employee handbook and/or
human resources manual, detailed benefits information including carriers, brokers and participating
employees, contact information and cost information, 401(k) plan documents and a roster of enrolled
employees, and such other documentation of current terms and conditions of employment as New Operator
may reasonably request, to the extent not disclosed in the Employee Schedule.
6.2.

Employee Status.

6.2.1. Termination of Employees. Current Operator shall terminate the employment of
each Facility employee as of the Transfer Date. Current Operator agrees to issue and deliver final payroll
checks, including all sums due for accrued Benefits, as required by applicable State and federal laws and
Current Operator’s existing policies and procedures, to the Facility’s employees in full and on time in
accordance with the requirements of applicable State and federal laws, and to timely and fully pay all payroll
taxes and similar obligations due in connection therewith. Current Operator agrees to indemnify, defend
and hold New Operator harmless for, from and against any and all claims, suits, actions, proceedings, costs,
fees, and other liabilities arising from or in connection with the non-payment, untimely payment, or
incomplete or inaccurate payment to Facility employees for wages, Benefits and other sums due employees,
for pre-Transfer Date periods; provided, however, that such indemnification shall not be limited as set forth
in Section 8.1.
6.2.2. Hiring of Employees. On the Transfer Date, New Operator shall (i) make
employment offers to at least 75% of the personnel employed by Current Operator at the Facility as of the
day prior to the Transfer Date, whether such employees are in active or inactive status, on an “at-will” basis,
and (ii) offer Rehired Employees positions performing comparable services and at substantially the same
base wage as such Rehired Employees enjoyed prior to the Transfer Date. New Operator shall notify
Current Operator in writing not less than 15 days prior to the Transfer Date of the estimated Rehired
Employees New Operator intends to employ on the Transfer Date, and shall update and deliver to Current
Operator such list with the final list of the Rehired Employees on the day before the Transfer Date.
6.2.3. Eligibility for Benefits. For purposes of determining eligibility to receive and
participate in New Operator’s Benefits programs, New Operator shall accord Rehired Employees the same
seniority as they had with Current Operator. New Operator shall permit Rehired Employees to enroll in
New Operator’s group health plan on or as soon as practicable after the Transfer Date, with no eligibility
waiting period so long as the Rehired Employee has been continuously employed by Current Operator for
at least 60 days immediately prior to the Transfer Date. In the event the Transfer Date falls on a date other
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than the first day of a calendar month, Current Operator and New Operator acknowledge and agree that
Rehired Employees shall be eligible to participate in New Operator’s group health plan and similar Benefits
from and after the first day of the calendar month following the Transfer Date. Any Rehired Employee
who has not been continuously employed by Current Operator for at least 60 days immediately prior to the
Transfer Date shall become eligible for Benefits as of the first day of the calendar month following the 60th
day of combined continued employment with Current Operator and New Operator.
6.2.4. WARN Act Compliance. New Operator acknowledges that Current Operator will
not give notice to Facility employees of any “closure” or “mass layoff” under the WARN Act based on
New Operator’s covenant under Section 6.2.2 to the extent Current Operator believes that New Operator's
compliance with Section 7.2.2 obviates any such requirement. Accordingly, New Operator agrees to
indemnify Current Operator for, from and against any liability which it may incur under the WARN Act in
the event New Operator violates its obligations under Section 6.2.2; provided, however, that nothing herein
shall be construed as imposing any obligation on New Operator to indemnify Current Operator for, from or
against any liability which Current Operator may incur under the WARN Act as a result of Current
Operator’s acts or omissions prior to the Transfer Date, including any liability which may result from the
aggregation of the acts of Current Operator prior to the Transfer Date and the acts of New Operator after
the Transfer Date, it being understood and agreed that New Operator shall only be liable for its own acts or
omissions after the Transfer Date.
6.3.
Employee Records. Current Operator shall allow New Operator to retain Current
Operator’s employee files, including without limitation originally executed employee applications and
original Form I-9s of Rehired Employees, for a period of 90 days from the Transfer Date, or until New
Operator has obtained new employee applications and I-9s; immediately thereafter, New Operator shall
deliver the original documents to Current Operator; provided that, during such retention period, New
Operator shall allow Current Operator reasonable access, upon prior notice and during normal business
hours, to such employee files and the ability to copy the same, as Current Operator may require in its
reasonable discretion.
6.4.
No Employment Rights or Contract. Notwithstanding anything in this Agreement to the
contrary, nothing in this Article 6 or any other provision of this Agreement shall be interpreted to create
any rights in favor of any person not a party hereto, including the employees of the Facility, require New
Operator to offer employment to any particular employee, create any rights in favor of any person not a
party hereto, including without limitation the employees of the Facility, or constitute an employment
agreement or condition of employment for any employee of Current Operator or any Rehired Employee.
6.5.
Foreign Workers. Current Operator has included, as part of Exhibit C hereto, a list of all
foreign nationals employed at the Facility who are working under a visa or other work authorization.
Current Operator represents that, to Current Operator’s knowledge after appropriate inquiry, (i) all Facility
employees are either citizens or legal residents of the United States, (ii) all foreign workers have provided
to Current Operator copies of valid identity and work authorization documents, and (iii) that no such work
authorizations have expired or been revoked.
6.6.
Employment Claims and Complaints. Current Operator has included, as part of Exhibit D
hereto, a list of all pending, or to Current Operator’s knowledge, threatened Employment Claims against
Current Operator or the Facility. Current Operator acknowledges that New Operator is not assuming any
liability for pending, or threatened or other pre-transfer Employment Claims, and (i) New Operator hereby
disclaims any and all liability for all Employment Claims arising from or in connection with the
employment of any Facility employee prior to the Transfer Date, and (ii) Current Operator hereby agrees
to indemnify, defend and hold New Operator harmless for, from and against any and all Employment
Claims arising from the employment of any Facility employee prior to the Transfer Date. New Operator
DEN 99793607v2

11

Exhibit A
Page 44

Case 8:16-cv-02257-CJC-DFM Document 321-2 Filed 02/22/19 Page 49 of 67 Page ID
#:10683

hereby agrees to indemnify, defend and hold Current Operator harmless for, from and against any and all
Employment Claims arising on or after the Transfer Date; provided, however, that such indemnification
shall be limited as set forth in Section 8.1
6.7.
Nonsolicitation of Employees. New Operator agrees that commencing on the date hereof
Date and continuing through the earlier of 12 months following the Transfer Date or 12 months following
the termination of this Agreement, New Operator will not, either directly or indirectly, on New Operator’s
own behalf or on behalf of others, solicit or hire, or attempt to solicit or hire, for employment not at the
Facility, any person employed by Current Operator or with whom New Operator, or its representatives or
agents, have had material contact during the negotiation of this Agreement. For clarity, the foregoing shall
not restrict New Operator from soliciting or hiring, or attempting to solicit or hire such employees for
employment at the Facility after the Transfer Date in accordance with this Agreement and nothing contained
in this Agreement shall prevent New Operator or any of its affiliates from recruiting, soliciting or employing
any person who responds to a general media advertisement or non-directed search inquiry, or who makes
an unsolicited contact for employment.
ARTICLE 7. RECORDS
7.1.
Delivery of Records. On the Transfer Date, Current Operator shall deliver to New Operator
all of the then-relevant records of the Facility including, but not limited to, patient medical records, financial
records, employee records and other relevant records used or developed in connection with the business
conducted at the Facility as of the Transfer Date, and all licenses, agreements, records, reports and
information reasonably necessary to continue patient care for any patients remaining at the Facility after
the Transfer Date. With respect to patient information, such transfer and delivery shall be in accordance
with all applicable laws, rules and regulations governing the transfer of medical and other patient records.
Nothing herein shall be construed as precluding Current Operator from removing from the Facility on the
Transfer Date the financial records that relate to its operations at the Facility and/or to its overall corporate
operations.
7.2.

Access to Records.

7.2.1. Subsequent to the Transfer Date, New Operator shall allow Current Operator and
its agents and representatives to have reasonable access (upon reasonable prior notice and during normal
business hours), to inspect and to make copies of and use, the books and records and supporting material
of the Facility relating to, and interview and depose employees regarding, the period prior to and including
the Transfer Date, to the extent reasonably necessary to enable Current Operator to investigate and defend
malpractice, employee or other claims, to file or defend cost reports and tax returns and to verify accounts
receivable collections due Current Operator.
7.2.2. Current Operator shall be entitled to remove the originals of any records delivered
to New Operator for purposes of litigation involving a patient or employee to whom such record relates, if
(i) an officer of or counsel for Current Operator certifies that such original must be produced in order to
comply with applicable law or the order of a court of competent jurisdiction in connection with such
litigation, and (ii) Current Operator leaves a full and complete copy of such records in the Facility while
the originals are in its possession. Any record so removed shall promptly be returned to New Operator
following its use.
7.2.3. New Operator agrees to maintain such books, records and other material
comprising records of the Facility’s operations prior to the Transfer Date that have been received by New
Operator from Current Operator or otherwise, including, but not limited to, patient records and records of
patient funds, to the extent required by law, but in no event less than the greater of six years or the minimum
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period required by any applicable statute of limitations in force as of the Transfer Date, and shall allow
Current Operator a reasonable opportunity to remove such documents, at Current Operator’s expense, at
such time as New Operator shall decide to dispose of such documents.
ARTICLE 8. INDEMNIFICATION
8.1.
Sole Source for Certain Payments of Indemnity Claims. Notwithstanding anything to the
contrary in this Agreement, except in the case of claims based on or arising out of fraud, any indemnification
payment to which the Current Operator is otherwise entitled under this Agreement as a result of any losses
it may suffer, including for any reimbursements/repayments required by Medicare with regard to payments
received for services prior to the Closing Date, and the payment of patient or employee claims (including
deductibles) arising out of services provided prior to the Closing Date, shall be paid and satisfied solely
from and/or through offset against the $150,000 holdback set forth in Section 2.3 of the APA, and in no
event shall Current Operator have a claim against any other assets or any Party hereto for such payment (all
such claims being hereby waived).
ARTICLE 9. MISCELLANEOUS
9.1. Assignment. New Operator may not assign this Agreement to any other party or parties and
any such attempted assignment will be void; provided, that notwithstanding anything herein to the contrary,
this Agreement may be assigned to an affiliate of New Operator, upon written notice to Current Operator,
upon the following conditions: (i) the assignee is an entity controlled by New Operator or an entity
controlling New Operator, (ii) the assignee of New Operator shall assume all obligations of New Operator
hereunder, but New Operator shall remain primarily liable for the performance of New Operator’s
obligations, and (iii) a copy of the fully executed written assignment and assumption agreement shall be
delivered to Current Operator prior to Closing.
9.2. Further Assurances. Each of the parties hereto agrees to execute and deliver any and all further
agreements, documents or instruments necessary to effectuate this Agreement and the transactions referred
to herein or contemplated hereby or reasonably requested by the other party to perfect or evidence their
rights hereunder.
9.3. Expenses. Each of the parties shall pay all costs and expenses incurred or to be incurred by it
in negotiating and preparing this Agreement.
9.4. Notices. All notices, consents, approvals and other communications provided for herein or
given in connection herewith shall be validly given, made, delivered or served if in writing and delivered
personally or sent by registered, certified mail, facsimile, electronic mail or receipted overnight service (by
a reputable overnight company), postage prepaid to:
Current Operator:

New Operator:

SET Op Co, LLC
Attn: Jacob, Schaefer, CFO
1220 20th Street, Suite 310
Salem, OR 97302
Email: schaefer@santepartners.com

Sapphire Estates Rehab Centre, LLC
2900 Milber Street
Tucson, AZ 85714
Attn: Elisha Atkin and Yehoshua Sief
Email: eatkin@ima.com and
shua@sapphireoftucson.com
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Receiver:
Thomas Seaman Company
3 Park Plaza, Suite 550
Irvine, California 92614
Attention: Thomas A. Seaman, Receiver
E-mail: tom@thomasseaman.com
Santé:
Santé Operations, LLC
Attn: Jacob, Schaefer, CFO
1220 20th Street, Suite 310
Salem, OR 97302
Email: schaefer@santepartners.com
With Copies to (for Receiver):

With Copies to (for New Operator):

Allen Matkins Leck Gamble Mallory & Natsis LLP
865 South Figueroa Street, Suite 2800
Los Angeles, California 90017-2543
Attention: David R. Zaro, Esq.
E-mail: dzaro@allenmatkins.com

Greenberg Traurig LLP
2375 East Camelback Road, Suite 700
Phoenix, AZ 85016
Attention: Jim Miles, Esq.
E-mail: milesj@gtlaw.com

or to such other addresses as either party hereto may from time to time designate in writing and deliver in
a like manner. All such notices, consents, approvals and other communications will, if delivered to the
address as provided in this Section, and (i) if delivered personally, be deemed given upon delivery, (ii) if
delivered by registered, certified mail, be deemed given on the earlier of the third business day following
mailing or upon receipt, (iii) if delivered by overnight service, be deemed given on the earlier of the first
business day following the date sent by such overnight service (in each case regardless of whether such
notice, request or other communication is received by any other person to whom a copy of such notice is to
be delivered pursuant to this Section), or (iv) if delivered by electronic mail.
9.5. Applicable Law; Jurisdiction. This Agreement and the rights of the parties hereto shall be
governed and construed in accordance with the laws of the State of California without regard to conflict of
laws. Except in respect of an action commenced by a third party in another jurisdiction, the parties agree
that any legal suit, action or proceeding arising out of or relating to this Agreement must be instituted in the
United States District Court, Central District of California, Southern Division and they hereby irrevocably
submit to the jurisdiction of any such court.
9.6. Counterparts. This Agreement may be executed in one or more counterparts, each of which
shall be deemed an original, but all of which together shall constitute one and the same instrument.
9.7. Construction. This Agreement has been negotiated by and between Current Operator and New
Operator in arms-length negotiations, and both parties are responsible for its drafting. Both parties have
reviewed this Agreement with appropriate counsel, or have waived their right to do so, and the parties
hereby mutually and irrevocably agree that this Agreement shall be construed neither for nor against either
party, but in accordance with the plain language and intent hereof. The captions of paragraphs and
subparagraphs of this Agreement have been inserted solely for the purposes of convenience and reference,
and shall not control or affect the meaning or construction of any of the provisions of this Agreement.
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9.8. Controversy. In the event of any controversy, claim or dispute between the parties arising out
of or relating to this Agreement, the prevailing party or parties shall be entitled to recover from the nonprevailing party or parties its or their reasonable expenses, including, but not by way of limitation,
reasonable attorneys’ fees and costs of suit.
9.9. Waiver. Waiver by one party of the performance of any covenant, condition or promise of the
other party shall not invalidate this Agreement, nor shall it be considered to be a waiver by such party of
any other covenant, condition or promise contained herein. The waiver of either or both parties of the time
for performing any act shall not be construed as a waiver of any other act required to be performed at a later
date.
9.10. Severability. Should any part of this Agreement be declared invalid for any reason, such
decision shall not affect or impair the validity of the remaining part or parts hereof, and this Agreement
shall remain in full force and effect as to all parts not declared invalid or unenforceable as if the same had
been executed with the invalid or unenforceable portion(s) thereof eliminated.
9.11. Entire Agreement. This Agreement and, as the case may be, the Interim Management
Agreement, comprises the entire agreement between the parties hereto with respect to the subject matter
hereof and shall be construed together. This Agreement may not be amended, modified or terminated
except by written instrument signed by all of the parties hereto.
9.12. No Intended Third-Party Beneficiaries. This Agreement is solely between the parties
hereto, and shall not create any right or benefit in any third party, including without limitation any creditor,
agent, partner, employee or affiliate of Current Operator, Current Operator, or any entity or agency having
jurisdiction of the License, the Facility or the operation of the business therein.
9.13. Survival of Obligations, Representations, and Warranties. The respective representations,
warranties, covenants and remedies of Current Operator and New Operator made herein or in any certificate
or other document delivered pursuant to this Agreement, including without limitation the obligations of
indemnity hereunder, shall survive for six months following the Transfer Date.
[Signatures on Following Page]
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IN WITNESS WHEREOF, the parties hereby execute this OPERATIONS TRANSFER
AGREEMENT as of date(s) set forth below.

NEW OPERATOR:
SAPPHIRE ESTATES REHAB CENTRE, LLC,
an Arizona limited iability c pany:

By: Its:
Date:

,,,;q•~".J /i''
'2.. / I q

'1

CURRENT OPERATOR:
Thomas A. Seaman, in his capacity as permanent
receiver for TRC Tucson, LP, SET Real Co, LLC, and
SET Op Co, LLC, an Arizona limited liability company
and their subsidiaries and affiliates, pursuant to the
Appointment Orders entered in the matter entitled
Securities and Exchange Commission v Emilio
Francisco et al.

MANAGER:

SANTI: OPERATIONS, LLC,
an Oregon limited liability company
By: - -- - - - - - -- - - -- Name: _ __ _ _ _ _ _ _ _ __ _ __
Title: _ _ _ _ _ _ _ _ _ _ _ _ __ _

Error! Unknown document property name.
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IN WITNESS WHEREOF, the parties hereby execute this OPERATIONS TRANSFER
AGREEMENT as of date(s) set forth below.
NEW OPERATOR:
SAPPHJRE ESTATES REHAB CENTRE, LLC,
an Arizona limited liability company:
By:_ _ _ _ _ _ _ _ _ _ _ _ _ __
Its:._ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Date:_ _ _ _ _ __ _ __ _ _ _ _ __

CURRENT OPERATOR:
Thomas A. Seaman, in his capacity as permanent
receiver for TRC T ucson, LP, SET Real Co, LLC, and
SET Op Co, LLC, an Arizona lim ited liability company
and their subs idiaries and affiliates, pursuant to the
Appointment Orders entered in the matter entitled
Securities and Exchange Commission v Emilio
Francisco et a l.

MANAGER:

SANTE OPERATIONS, LLC,
an Oregon limited liability company

By: - -- - - - - - - - - - - - - Name: _ _ _ _ _ _ _ _ _ _ _ _ _ __
T itle: _ _ __ __ _ _ _ _ _ _ _ _ __

Error! Unknown document property name.
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EXHIBIT A
ASSIGNMENT AND ASSUMPTION AGREEMENT
This ASSIGNMENT AND ASSUMPTION AGREEMENT (this “Assignment”) is executed
effective as of the __ day of [______________], 2019 by and between SET OP CO, LLC, an Arizona
limited liability company (“Assignor”), and SAPPHIRE ESTATES REHAB CENTRE, LLC, an Arizona
limited liability company (“Assignee”).
WHEREAS, Assignor and Assignee have entered into that certain Operations Transfer Agreement,
dated as of [____], 2019 (the “Transfer Agreement”) in connection with the sale of the Facility to New
Operator; and
WHEREAS, the Transfer Agreement provides that among the assets to be transferred to Assignee
are (i) the existing Patient Trust Property, (ii) the “Assumed Contracts” as set forth in Schedule 1.3 of that
certain Asset Purchase Agreement (the “APA”) pursuant to which Assignee’s affiliate will purchase from
Asignor’s affiliate real and other property owned by Assignor’s affiliate and used in the operation of
Facility, and (iii) the Additional Assumed Operating Contracts now in place at the Facility.
NOW THEREFORE, in accordance with and pursuant to the terms and conditions of the Transfer
Agreement and this Assignment, and for good and valuable consideration, the receipt and sufficiency of
which Assignee hereby acknowledges, the parties hereto agree as follows:
1.
Assignment of Agreements and Funds. Assignor hereby grants, assigns, transfers and
conveys to Assignee, Assignor’s entire right, title and interest in, to and under (i) the “Assumed Contracts”
as set forth in Schedule 1.3 of the APA, and (ii) the Additional Assumed Operating Contracts specified in
Exhibit B attached to the Transfer Agreement (collectively, the “Assigned Agreements”). In addition,
Assignor hereby assigns, transfers, conveys and delivers to Assignee all right, title and interest of Assignor
in and to (A) all deposits and other security interests, if any, under any existing Assigned Agreements,
(B) all sums representing revenues received by Assignor from any resident at the Facility or third-party
source on account of such resident for periods from and after the Transfer Date as defined in the Transfer
Agreement, and (C) all Patient Trust Property.
2.
Assumption. Assignee hereby accepts the foregoing assignment and hereby assumes and
agrees to perform and satisfy, all of the obligations and liabilities of Assignor under the Assigned
Agreements to the extent such obligations and liabilities relate to the period from and after the Transfer
Date. Assignor is not assigning, and Assignee is not assuming, any of Assignor’s obligations under any
contracts, leases or agreements that are not Assigned Agreements.
3.
Authority. The parties hereto have the full right, power and authority to enter into this
Assignment and bind the respective parties, and have obtained all necessary approval for the same from
any party affected hereby.
4.
Successors and Assigns. This Assignment shall inure to the benefit of, and be binding
upon, the respective legal representatives, successors and assigns of the parties hereto.
5.
Limitation. This Assignment is executed in accordance with the terms and conditions of
the Transfer Agreement, and the terms hereof are subject to the terms and conditions of the Transfer
Agreement. Without limiting the foregoing, nothing contained herein shall be deemed to alter or amend
the Transfer Agreement, in any way, and does not create any additional obligations, liabilities, covenants,
representations and warranties or alter or amend any of the obligations, liabilities, covenants,
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representations and warranties contained in the Transfer Agreement. In the event of any inconsistency
between this Agreement and the Transfer Agreement, the Transfer Agreement shall control.
6.
Definitions. Capitalized terms used herein not otherwise defined, shall have the meanings
assigned under the Transfer Agreement.
7.
Governing Law. This instrument shall be construed under and enforced in accordance
with the laws of the State of California.
IN WITNESS WHEREOF, Assignor and Assignee have caused this ASSIGNMENT AND
ASSUMPTION AGREEMENT to be duly executed and delivered as of the date first stated above.

ASSIGNOR:
By:
Its:
Date:

ASSIGNEE:
By:
Its:
Date:
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EXHIBIT B
ADDITIONAL ASSUMED OPERATING CONTRACTS
None as of February 13, 2019
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EXHIBIT C
FOREIGN WORKERS
Last Name
McKay

First Name
Marielena

Position
HR/BO

DOH
7/13/2018

Akaraiwe

Chiamaka A.

PT

11/13/2018

Blau

Laura

CNA

10/12/2018

Caparroso

Kathrina O.

RN

8/7/2018

Castro Alvarez

Graciela

7/24/2018

Goldstein

Ana

Culinary
Guest Assoc
CNA

Lagat

Irine

RN

6/27/2017

Lagi

Bereket

CNA

4/17/2018

Lopez

Alfredo

CNA

1/3/2017

Murao

RN

6/28/2018

Mitchell

Divina
Garcia
Sarah

RN

9/19/2017

Montano

Aracely

CNA

11/2/2017

Najera

Jatziri L.

Receptionist

10/1/2018

NzajI

Bertin T.

CNA

1/29/2019

Renteria

Juan

CNA

5/8/2017

Soyangco

Orleanne P.

RN

9/28/2018

DEN 99793607v2

7/10/2018

Type of ID
Permanent
Resident Card
Permanent
Resident Card
Permanent
Resident Card
Permanent
Resident Card
Permanent
Resident Card
Permanent
Resident Card
Permanent
Resident Card
Permanent
Resident Card
Permanent
Resident Card
Permanent
Resident Card
Permanent
Resident Card
Permanent
Resident Card
Permanent
Resident Card
Permanent
Resident Card
Permanent
Resident Card
Permanent
Resident Card

ID #
A089-631-063
A209-932-312
099-829-463
065-636-582
099-829-695
204-783-671
204-853-691
212-320-477
021-240-388
066-179-044
079-702-443
072-235-719
062-385-113
A212-672-857
A047-320-190
066-305-006
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EXHIBIT D
EMPLOYMENT CLAIMS AND COMPLAINTS
None
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EXHIBIT E
EXCLUDED SOFTWARE LICENSES AND COMPUTER HARDWARE
1. Microsoft Office 365 Exchange Online
a. MS Skype for Business
b. MS Outlook Web Access
2. Barracuda Security Essentials
3. Sophos Security Essentials
4. WatchGuard Secure AnyWhere Endpoint Protection
5. FoxIT Phantom
6. MaaS 360
7. Point Click Care
8. Rehab Optima
9. Benetrax/Paychex
10. Amazon Cloud
11. Tiger Text
12. Revel POS
13. Ability Network
14. Sfax
15. Lifesize
16. Healthcare Academy
17. Any and all software, licenses and administrator rights tied to Operating Contracts that
Sapphire has elected to not assume
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Schedule 1.3
Assumed Contracts
Stericycle (medical waste)
Cintas (fire alarm monitoring and servicing contracts)
Pitney Bowes (postage)
Curaspan (referral software)
Navi Health (referral software)
Cox (cable, phone and internet)
Pacific Office (copier lease)
Allstate (van lease)
Mission (linen)

1147205.09/LA
376462-00003/2-12-19/ddh/ddh
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